United States Court of Appeals 


for the Second Circuit 


APPENDIX 


a ea Ae 
ORIGINAL 


/5-7462 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


EXPERT ELECTRIC, INC., HENDRIX ELECTRIC, INC.,: 
ARGANO ELECTRIC CORP., ZIP ELECTRIC CO., INC., 4 p PX 
EUGENE IOVINE, INC., PHASE II ELECTRIC CORP., : utes FUSAEOL— 
TAP ELECTRICAL SERVICES AND CONTRACTING, INC., . SECOND CIRCE 
RAYMOR ELECTRIC CORP., RUSSELL H. VENSK, TeG ess 
BISANTZ ELECT’IC CO., INC., ROBERT LE. BURDEN 
ELECTRICAL CONTRACTOR, INC., and FIVE STAR 
ELECTRIC CORP., 
: Docket #75-762 
Plaintiffs-Appellants, Docket #76-7560 


-against- 
(~ 


LOUIS L. LEVINE, individually, and as j 


Industrial Commissioner of the State of { 


New York, 


Defendant-Appellee. 


On appeal from the United States District 
Court for the Southern District of New York 


N. GEORGE TURCHIN LOUIS J. LEFKOWITZ 

MORRIS WEISSBERG Attorney General, State of N.Y. 
Attorneys for Appellants Attorney for Appellee 

253 Broadway #2 World Trade Center 

New York, N.Y. 10007 New York, N.Y. 1007 

(212) 267 3250 (212) 488 7422 Mr. Tuminaro 


Printinghouse Press — Bar Ass'n Steno Serv. (Appeals Section) 212-687-0384 


PAGINATION AS IN ORIGINAL COPY 


TABLE OF CONTENTS OF APPENDIX 


Docket entries 

Notice of appeal, dated August , 1975, docket #75-7)62 
Notice of appeal, dated November 15, 1976, docket #76-7550 
Order appealed from; memorandum #285), dated July « 4,1975 
Order appealed from; memo. #4533, dated Nov. 5, 1976 
Complaint 


Exhibit 1 annexed to complaint; notice by New York 
State Labor Department of proposed deregistration of 
apprentice training program of United Construction 
Contractors Association, Inc., and Local #363, Inter- 
national Brotherhood of Teamsters, dated June 17, 1974 


Exhibit 2 annexed to complaint; New York State Labor 
Department's administrative order and determination 
deregistering the apprentice training program of 
United Construction Contractors Assn.Inc., and Local 
363,International Bro. of Teamsters,dated May 1, 1975 


Affidavit of Frank Micelotta, in support of plaintiffs' 
motion for preliminary injunction 


Defendant's notice of motion to dismiss complaint, dated 
May 28, 1975 


Affidavit of Abraham E. Klein, in support of defendant's 
motion to dismiss complaint 


Defendant's notice of motion to dismiss complaint, dated 
June 2h, 1976 


Plaintiff's Statement pursuant to District Court Rule 9(g) 
dated June 30, 1976 


Decision by Appellate Division of Ne» York Supreme Court 
in "UNITED CONSTRUCTION CONTRACTORS ASSN. v. LEVINE", 
52 A.D. 2a 371 


Petition in "UNITED CONSTRUCTION CONTRACTORS ASSN v. 
LEVINE" in New York Supreme Court 


DOCKET ENTRIES 75 Civil 2433 RLC L 


Rr eer rr eet ete me \ 


—— “ey AUN THES DEFLNOANTS 
Somge sy sceRic, INC, ET AL LOUIS L. LEVINE, individually) 
RES HACER | | and as INDUSTRIAL COMMISSIONER | OF 
tj THE STATE OF NEW YORK 
(SEE BACK OF THIS SHEET FOR FULL TITLE) 


, 
2 


wr 


. 


CAUSE 
violatien of 4th amendment;28 USC L338; sls 
. vedcess ond damages by reason of defts. 


~ 


*ication of each pitf. from employing registered 


Te tl as = = tthe nad . nah ‘ b 
ATTORNEYS 
Turchin gong i Louis J. Lefkowitzm Atty. Gen'l 
253 Béwy ,XCY 1003 State of New York 
267-3259 2 World Trade Center, NYC 10047 


=. 


ae err ee 


wma teasir......< 


PAUPERIS 


* CHECK a Sree [ FILING FEES PAID ST TISTICAL CARDS 
WERE | E RECEIPT NUMBER C.D. NUMBER oe mya 
1f CASE WAS AY¥-83-497 eran 7 TCO. NUMBER | = ie a CARD spare MAILED 
xe Omer F 
c 


6 OF-~-TS 


DOCKET ENTRIES 


ER RE eT 
q ee en 


ey . 


PERT ELECTRIC VS LEVINE ETC. 
———— es 


PROCEEDINGS 


75 Civ. 2433 EX 


TITLE PAGE. 


% 


| EXPERT ELECTRIC, INC., HENDRIX ELECTRIC, 
INC., ARGANO ELECTRIC CORP., ZIP ELECTRIC e 

| CO., INC., EUGENE IOVINE, INC., PHASE If 2 

ELECTRIC CORP., TAP ELECTRICAL SERVICES 

AND CONTRACTING, INC., RAYMOR ELECTRIC 

CORP., RUSSELL H. VENSK, INC., BISANTZ 
¥ ELECTRIC CO., INC., ROBERT E. BURDEN 
ELECTRICAL CONTRACTOR, INC. and FIVE 
STAR ELECTRIC CORP. 


}| 

7 i Plaintiffs, 
- against - 

LOUIS L. LEVINE, individually and 

as Industrial Commissioner of the 

State of New York, 


Defendant. 


05-30-75 +5 Filed defts. points and authorities én support © 


E 
75 Civil 2h33 PAGE 3 of DOCKET ENTRIES hrerpedpeniediel 


PROCEEDINGS 


FETA TS Filed complaint and issued summons. 
Le ry -7e -T- Filed plete, USC For TRO and peel. njunertm= = PED that" ths 
a | ——4aatt. shew cause In km. 35 ab TUimm@M Nay 3, Suny an order 
—_-—_hould not be made ranting pitts. «pret. injyuact np ending 
Se ae the determination of wits action and restraining aetry  — 
———__;———"Drdered that persinat service or ae. py of tits ore 
sas 2 ————"aetts by May 77,1975 af Spm. Carters. ea 
5-57-75 |-3- Filed pltfs. memorandum ‘of Taw in support of Above Ont 
26-30-15] -4- Filed defts. affdt. and notice OL wotion w dismise,cre 
re 107s 6c dem in W.se. gree 


aie) a al ae 
“PEt T ont 
f- above motion to 


~ dismiss. 


0§- 02-75 |-6- Filec pitfs’ suppl. memorandum, in suppo rt of motion for a prel. inj. 


07-28-75 '-7- Filed OPINION $42854...Plaintiffs motion for a prel. injunction is denied, ——___ 
____ For reasons stated herein, plaintiffs claims are devoid of merit. Defendants 
eo ee ___ ___ motion to dismiss is granted, Ga nvheved, « Carter, is. Meigen 
07-30-75 |-8- Filed Judgment and order that defendant have judgment against the plaintiffs 
rane dismissing the complaint. -- CLERK. att: 


08-04-75 | -9- Filed pitf's notice of appeal to the USCA for the 2nd Circuit from order 


dismissing the complaint. - copy mriled to Ld,Lefkowitz, Atty. Gen'l, ‘State 

EA WEEE wi. oR a" AES LAS i Seas ras = 
Q8-19-75 i 10= Filed notice that the original record on appeal haa been certified and ___. 
| transmitted to the USCA for the Second Circuit this 19th day of Aug. "756 
09-11-75 | ll) Filed pltf's affdvt. and notice of motion for an order vacating judgment. > 
wm fie SO) = ag ES oy ee Se PAS ranean iy 
09-05-75 | 12) Filed true copy of USCA order that the motion made by counsel for appellant 
dt remand the appeal herein to the US District Court for the purpose of moving 
—;__ia the D.C. te vacate the judgment of that court dismissing the complaint ___ 
a ks. _and for a re-hearing on motion previously before it and to extent the time for 
——Sanee af file a brief and joint appendix in this court to add and incl. 


Sek a 40 days efter a decision of the motion in the district court is hereby granted. 
ye seCGe 


es Ge 02 ee ey ar ar 
09-24-75 | 13) Filed memorandum of defendant in opposition to pltf's motion for an order 
sd vacating the judgment herein, es peel sential 
"09-25-75 | 14) Filed plaintiff's reply memorandum. 2 __________ pS at ees 
“11-06-75 | === Filed memo endorsed on document #ll: Plaintiff's motion for a re-hearing is 


granted. So ordered, -- Carter, J. 


“$576 Fid Order that this proceeding is @ayed pending the determinaton by the W STATE 
cougrts ofthe above mentioned Article _78 proceedings .....etC... -Certer,J mm 
2 oy be sl-caagt of second of procewss veted ~ ~h~ Pla. 


ae o- — 


6 | ma Deft's Notice of motion to dismiss complt %/or sum gudz.ret 7-2-76-10AM R316 
627-49 WA eth! a Mens of tau oe 
_[-1-76 | Pid Pitffs' Statezent our to Rule 9(5) » PER IS Se 
J-1-75__| Pla Pltifs' uffcvt by M. Ueissberg in opposition to_cert's notion to-dicaiss.——_ 
7T-1-16 _| 234 Yltffs' Meno in Opoosition to deft's ostion to disaiss,._———— —--—_—__—- 
11-8-76 Fld Opinion#45343,,.Accordingly, the matter res judicata and deft’s motion to dis 


_is granted....It is so Orderedes. Carter,Je mn A eke 
_| Fld Judoment...sOrdered that deft LL, Levine, ind. and as Indust rial Comm. of the 
State of NY have judgment against pltffs. Expert Electric Cor, Ices Eugene Lovins 
_Inc., Phase ll Sleetric Corp., Tap ilectrical Servi ces and Contracting, Ince, 
_Raymor Llectric Corpes BR. Je Vensk, Ince, Bisantz Electric Co., Inc., R. Le Burder 
"Electrical Contracties} Contractor Inc., and Five Star Electric Corp., dismissing 


ple the compltssessks Fa Burgharde, Clerk, mn ie eee tn yee = 


ee er an pies See eae a ae 


D.C. 100 Crimina! Continuation Sheet 


DOCKET ENTRIES 
( ’ , 4 5 . LS er ge ES SE ST ge RE a ge 


\ 2 2 = 
-iv 2633 KLC Page4 
75 Civil 233 


PROCEEDINGS 


-i _+fld Pirfis’ Notice of Appeal to USCA fim judement ent lLinllalé——.. —EE 

y of notice meijed 1)-16-76 to:L. J. Lefkowitz NYS Arty Can, _._._— ae 
--232-76 Fid _ Pltff's ffidvt by M. Ceissberg im support vf altfr *e'_applicatio 

| for a “*y of administrative order....tce...  _ _— casi 
2-76. ,FPld Meu 1d om bk of affdvt G1d 1122*Donied in all Fecpects. ~80-Gueewens 
ne ee ee ee EE SE 


“+ 


a —_—_—— — — oe 
ate tees UEMURA 
LAAN TNT 
—————————————— 
oa en ee 
ese Ma ‘ Sy WE AUESRNNDRTE CNET IT 
os ‘ a saints —_ . cialis 
Rees CB inet ead SF ees et ES pie See 
AG: BERANE se er te eee 
—} iS ky AT TERESA TEL OE MURLE 
| ea AALS PBT OE a HET 
<< o res ee na cee a 
————} —_ —______-- - —$$—$———$——$—$— 
a —— NET ERM SEE AG BE SIRENS P DEINE TGP FP HWE, 


er’ ‘ 


_-~-+- : on ree 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eee@wed@wgeoeaeaeeFweee#s®e®e# * _ 7“ wo we wo mw om ZX 


EXPERT HLECTRIC, 1NC., HENDRIX ELECTRIC, INC.,: 

ARGANO ELECTRIC CORP., ZIP ELECTRIC CO., INCe, 

EUGENE TOVINE, i1G., PHASE II ELECTRIC CORP., : 

TAP ELEOTRICAT. STRVICES AND CCNTRACTING, INC., 

RAYMOR ELEC ALG CORP., RUSSFLY 3. VENSK, INC.,: 

BISANTZ ELECTRIC CO., INC-, ROSERT E. BURDEN 75 Civil 2433 RLC 
ELECTRICAL CONTRACTOR, (NCc, ond FIVE STAR : 

ELECTRIC CORP., 


Plaintiffs, NOTICE OF APPEAL 
: TO COURT OF APPEALS 
-“egainst= 


LOUIS 7:. LEVINE, individually and as 
Industrial Commissioner of the State of : 
New York, 


Defencante 


- a a Se Oe oe ee ee eS Oe oe -——-— = = = X 


Notice is hereby given that the above nanod plaintiffs hereby 
appeal to the ™mited States Court of Appeals for the Second Circuit 
“rom the order entered on the docket on July 28, 1975, which 
@isnissed the complaint, and denicod pleintiffs' motion for a 


preliminary injunctione 


Dated: August h, 19756 


Ne GEORGE TURCHIN 
MORRIS WEISSBERG 
Attorneys for Plaintiffs- 
Appellants 

253 Broadway 
Now oat uote 10007 
(212) 267 3250 /, 
BY ) Ll 424249 Fe alle 

Tos Morris Woisvorg 

Hone Louis Je Lefkowitz 

Attornoy Genoral, State of Now York 

ttorney for Defendant-Appellee 

«2 World Trade Center 

jiew York, NeYe 100)7 


Cleri 
UeSe Di trict Court 


ra 
“OPICE OF APPEAL, DATED ATGUST Y, 1975.” ras eee 


NOTICE OF APPEAL, DATED NOVEMBER 15, 1976 6 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EXPERT ELECTRIC, INC., HENDRIX ELECTRIC, INC., 
ARGANO ELECTRIC CORP., ZIP ELECTRIC CO., INC., 
EUGENE IOVINE, INC., PHASE II ELECTRIC CORP., 
TAP ELECTRICAL SERVICES AND CONTRACTING, INC., : 75 Civil 2433 RLC 
RAYMOR ELECTRIC CORP., RUSSELL B, VENSK, INC., 
BISANTZ ELECTRIC CO., INC., ROBERT E. BURDEN 
ELECTRICAL CONTRACTOR, INC., and FIVE STAR 
ELECTRIC CORP., : NOTICE OF APPEAL 
TO COURT OF APPEALS 
Plaintiffs, 


oe 


-against- 
LOUIS L. LEVINE, individually and as ; 
Industrial Cammissioner of the State of 
New York, 


Defendant. 


Netice is hereby given that the above named plaintiffs 
hereby pees) te the United States Court of Appeals for the Second 
Circuit frov the judgmert entered on the docket en November 1s 
1976, and frem the order entered on November 8, 1976, which dis- 
missed the complaint, and denied plaintiffs' motion for a 
preliminary injunction. 

Dated: November 15, 1976 
N, GEORGE TURCHIN 


MORRIS WEISSBERG 
Attorneys for Plaintiffs- 


Appellants 
253 Broadway 
Tos New York, N.Y. 10007 
HON, LOUIS J. LEFKOWITZ (212) 267-3250 
Attorney General, State ef New york 
Atterney fer Defendant-Appellee By: 
#2 World Trade Center Morris Weissberg 


New Yerk, N.Y. 10047 


Clerk 
U.S. District Court 


ORDER APPEALED 


FROM: MEMORANDUM 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EXPERT ELECTRIC, INC., HENDRIX ELECTRIC, 
INC., ARGANO ELECTRIC CORP., ZIP 
ELECTRIC CO., INC., EUGENE IOVINE, 

INC., PHASE II ELECTRIC CORP., 
ELECTRICAL SERVICES AND CONTRA 
INC., RAYMOR ELECTRIC CORP., RUS 

H. VENSK, INC., BISANTZ ELECTRIC CO., 


INC., ROBERT E. BURDEN ELECTRICAL CON- : 
TRACTOR, INC., and TAR ELECTRIC 
CORP.» 
Plaintiffs, $ 
- against - 
LOUIS L. LEVINE, individually and as : 
iret Commissioner of the State 


of New York, 


“it Defendant.’ / 


Morris Weissberg, Esa. 

N. George Turchin, Esa. 

253 Broadway 

New York, New York 10007 
Attorneys for Plaintiffs 


Hon. Louis J. Lefkowitz 

Attorney General of the 
State of New York 

Two World Trade Center 

New York, New York 10047 
by Dominick J. Tuminaro, 


AL Secw 


Assistant Attorney General 


Attorneys for Defendant 


CARTER, District Judge 


va ORDER APPEALED FROM: MZMORANDUM #4285), 7.2.75 


; 

i 

Plaintiffs, members of the United Construction : 

Contractors Association, Inc. ("United"), by order to 4 

‘ } 

show cause, have moved to enjoin defendant Industrial | 

Commissioner of New York from cancelling the registra- \ 

tion of apprentice electricians employed by plaintiffs 
and from Winisaditiics each plaintiff from employing 
registered apprentice electricians for a three-year 

period. A hearing was held on May 30, 1975, at which 
time the plaintiffs were afforded the opportunity to 


present evidentiary proof of their factual contentions 


. 
Oe ee 


but declined to do so preferring”’to stand on their 
oe 


+ Ante Ss 


; position that their ccnstitutional rights had been 


violated per se by plaintiffs being disqualified from 
participation in the state apprentice program without 
being found personally to have violated the requirements 
of the state Department of Labor. Defendant has moved 
pursuant to Rule 12(b)(1) and (6), F.R.Civ.P., to dis- 


miss the action. 


Background Facts 


Plaintiffs are electriml contractors and 
members of United, a New York membership corporation 


which conducts collective bargaining neyotiations and 
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enters into collective bargaining agreements on behalf 
of its members with Local 363, International Brother- 
hood of Teamsters ("Local 363"). The local is comprised 


of journeymen and apprentice electricians. 


United and Local 363 formed the Joint Appren- 


pren-ice- 


i 


ticeship Committee ("JAC") to sponsor an ap 
ship training program, see Article 23 (Apprenticeship 
Training) of New York's Labor Law, and filed a Master 
Agreement, pursuant to §§811(1) (d)~and 220(3)(e) of the 
Labor Law l, with the State Department of Labor on or 
about December 1, 1971. Unter the terms of the Master 
Agreement .and Labor Law §§811, 812 and 815 (McKinney's 
1965), the registered apprentices were to receive on- 


he electrician's 


ct 


the-job training in the processes of 


1 
§811(1) (dad) empowers the Industrial 
Commissioner "to register approved appren- 
ticeship agreements, and upon performance 
thereof, to issue certificates of comple- 
tion of apprenticeship." WJabor Law, §811 
(1) (d) (McKinney's 1965). §220(3) (e) 
provides that "[a]pprentices will be per- 
‘mitted to work as such only when they are 
registered, individually, under a bona 
fide program registered with the New York 
~~ State Department of Labor." Labor Law, 
§220(3) (e) (McKinney's Supp. 1974). 


“ ; af? Pe . 
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trade according to a schedule of work processes contained ' 
in the Master Agreement. The apprentices were also to 
receive 144 hours of related and supplemental classroom 


instruction. Master Agreement, Appendix B; Labor Law, 


ed —— 


§815(3). 


On June 17, 1974, defendant Industrial com- 
missioner, pursuant to 12 N.Y.C.R.R. 601.7, served a 
notice of proposed deregistration of the apprenticeship 
agreement and program upon JAC, Local 363, and United. 
The notice set forth certain allegations by the Depart- 


ment of Labor, summarized by the Commissioner as follows: 


ete o rales? 

*"l. The Joint Apprenticeship Committee sponsor 
allegedly failed to complete the training of appren- 
tices as provided under the standards contained in 
Article 23 of the Labor Law and under the terms 
and conditions of the Master Agreement entered into 
by the Joint Apprenticeship Comittee. 

"2. Some of the employers who were partici- 
pants in the J.A.C. allegedly failed to pay pre- 
vailing wages or used epcplbae pero in excess of 
the proper ratio for electricians in the locality. 


"3. That long after the violations and shcrt- 
comings of the program were originally made known 
to the sponsor in June of 1973, the sponsor allegedly 
failed to correct the violations and to comply 
with the rules and regulations in their own Master 
Agreement. These allegations resulted from a sur- 
vey initiated by the Department in March of 1974, 
which purported to show that the apprentices were 
not receiving proper related instruction and that 
the participating employers were still using 
excessive apprentices." 


Order and Determintion of the Industrial Commissioner, i 
at 1-2. - 
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Upon request of JAC, United and Local 363, five 
hearings were thereafter held, and the three respondents 
were all represented by separate counsel at these hear- 
ings. The recommendations of the hearing panel were 

‘ reviewed and subsequently sustained by the Commissioner, 


who found: 


"1. From the inception of the program in 
1961 until 1973, not one of the 574 apprentices 
achieved completion of the program or certifiable 
journeyman status. 

"2. The sponsor not only failed to meet its 
obligations to provide related classroom instruc- 
tion but by its own actions made it impossible 
for any apprentice to obtain the necessary 144 
hours of related classroom ingtruction. 

Pa ‘ 


"3, The sponsor in a Joint Apprenticeship 
Committee consists of the union and each contractor ’ 
having a collective bargaining agreement with said 
union. Therefore the act of each participating 
contractor in an apprerticeship pregram is ~ttribu- ! 


table to the sponsor. 


"4. The spons failed to take any substan- 
tial corrective a n with respect to violations 
of the Labor Law ite the fact that such viola- 
tions were matters of public record. 

"5. The record indicates that the sponsor, 
after agreeing to correct deficiencies in the program, 
failed to do so." Id. at 7. 
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a . 


Following the provisions of 12 NYCRR 601.7 


2 ‘ 
(c) (4), 601.8, the Commissioner cancelled the regis-~- 


> 


tration of apprentice electricians employed by plain- 


tiffs, and, for a period not to exceed three years, 


disqualified them from both employing registered appren- 


tices and from registering any apprenticeship agreement 


or training program in their individual names as 


employers. 


12 NYCRR 601.7 (c) (4) states: 


- “c) Procedure for formal deregistration 


—_—_——— 


%4) In each case in which deregistration 


is ordered, the commissioner shall publish 


; promptly in newspapers of general circulation 
a notice of the order and shall notify the 
registrant. In addition, the commissioner 
shall promptly notify all registered apprentices 
of the deregistration of the program; the 
effective date thereof; that such cancellation 
automatically deprives the apprentice of his 
individual registration; and that the deregis- 
tration removes the apprentice from coverage 


for State purposes. 
12 NYCRR 601.8 provides: 


“Restatement of program registration. Any 
apprenticeship program formally deregistered 
pursuant to this Part may not be reinstated 
for a period not to exceed three years, nor 
shall the sponsor or any employer or union 
participant be eligible to register any appren~ 
ticeship training program under any other name 


for such period." 
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Contentiors of the Parties 


—_ ~ ’ 


Plaintiffs base their motion for a preliminary 
injunction on three grounds: (1) that they were denied 
due process of law mandated by the Fourteenth Amend- 
ment, because they have been held responsible for acts 
of JAC, United and Local 363 which they did nov authorize, 
ratify or participate in; (2) that they were denied due 
process of law because they were not provided with 
notice and an opportunity to be heard, as individual 
employers, on th .roposed deregistration, and (3) that 
they were denied equal protection of the laws as guaranteed 
by the Fourteenth Amendment, becduse plaintiffs' program 
has been derecgistered while no similar action has been 
taken against their competitérs' program which allegedly 
produced complaints of Article 23 violations. Bvcause 


they now have to pay all workers full wages instead of 


- 
rh 
rh 
" 


lower apprentice wages, plainti 


Ss Claim irreparable harm 
resulting from their inability to bid competitively for 


public contracts. 


Defendant seeks dismissal of the complaint 


—— 


on the grounds that the court lacks subject-matter, juris- 
diction over the action and that the complaint fails | 
to state a claim upon which relief can be granted. 
- 6 - 
© 1 
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Discussion 


Plaintiffs’ initial contention is that they 
cannot be held legally responsible for.acts by JAC, 
United, Local 363, or by any emplovers other than plain- 
tiffs which violated the Master Acreement or the stan- 


dards of Articte 23. 


JAC, the program's sponsor, was formed pur- 
suant to the agreement oy Local 363 and United. The 
latter, of wi..ch all plaintiffs, are members, represents 
the employers in negotiations ard agreements with the 
union; whdn Mnited added its signature to the Master 
Agreement it did so on behalf of its members. This was 
the only agreement on the table; the Commissioner, in 
recistering the program, entered into a contract with 
United and JAC, not with plaintiffs individually. Plain- 
tiffs enjoyed the benefits of the program through their 
membership in the signatories; they therefore cannot 
complain when the Commissioner terminates these benefits 
when he finds the signatories to be in violation of the 


terms and spirit of the Master Agreement and Article 23. 


. 


a 


Moreover, Labor Law. §817 states: 


"The provisions of this article [Article 
23] shall apply to a person, firm, cor- 
poration or craft only after such person, 
firm, corporation or craft has voluntarily 
elected to conform with its provisions." 


- 
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The regulations enacted pursuant to Article 23 clearly 
indicate that the sponsor of the training program, 
including the joint apprenticeship committee, acts 
as agent for participating employers. See 12 NYCRR 
601.3(b), (c) and (e). The Master Agreement commits 
participating employers or the apprenticeship committee 
acting as agent for the employers to evaluate periodi- 


cally the apprentice's progress, both in job performance 


and related instruction, and to maintain appropriate 
records. This obligation is a Prerequisite for the 
registration of the program. See 12 NYCRR 601.5(c) (6). 
The Master Agreement requires 144 hors of related 
instruction for each apprentice; this too 
of registration. See Labor Law, §812; 12 NYCRR 601.5 


JAW y 


(c) (4). 


Plaintiffs have not alleged that they unwitting- 
ly became participating employers, or were forced to 
employ apprenticeship labor at lower wages. In fact, 
the regulations explicitly provide that no apprentice- 
ship program or agreement shall‘ be eligible for regis- 


tration unless the Commissioner finds what” os. Ss 


ASA LS te an tl et ca 


the case Of a Joint Apprenticeship Committee the partic- 


ipating employers have agreec to register all of the et 


apprentices in their employ." 12 NYCRR 601.4 (a) (4) 


je 


now. to argue that they are free from the statutory and 
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By voluntarily participating plai 


a 


tiffs agreed to the 
cerms and regulations of Article 23, including 12 NYCRR 
601.8; supra n.2. Plaintiffs cannot have it both ways. 
It is fundamentally disingenuous for these plaintiffs, 


who have reaped the benefits of the apprenticeship program, 


regulatory commitments and restrictions which the Master 


Agreement bound the participants to observe and fr 


my 


the consequences of failing to do so. 


Plaintiffs argue, nonetheless, that mere 
membership in an association does not create liability 
in the members vor the acts of the Association. In 
Phelps Dodge Refining Corp. Vv. FTC, 139 F. 2d 393, 
396-97 (2d Cir. 1943), a seminal case concerning the 
liabslity of members for acts of their association, 
the court stated: 


"Thus the issue is reduced to whether a 
member who knows or should know that his 
association is engaged in an unlawful 
enterprise and continues his membership 

vithout protest may be charged with com- 
Plicity as a confederate. We believe he 
may. Granted that his mere members hip 
does not authorize unlawful conduct by 
the association, once he is chargeable 
with knowledge that his fellows are act- 
ing unlawfully his failure to dis ssociate 
himself from them is a ratification of 
what they are doing. He becomes one of 
the principals in the enterprise and can- 
not disclaim joint responsibility for 
the illegal uses to which the association 
as put. * 


The Second Circuit found in Phelps Dodge that the receipt 
by a member of certain price and dealer lists mailed by 

its trade association was enough from which to infer that 
the member learned of the association's illegal activities, 
or "at least it should put a member of a trade associa- 
tion upon inquiry and charge him with knowledge of what 

an inquiry would have disclosed as to his association's 


activities." Id. at 96. 


Every participating employer in a Joint Appren- 
ticeship Committee forms an integral part of the sponso 


and is responsible for seeing that its apprentices are 


trained in accordance with the provi 


Agreement. It is simply incredible 

contend that they were unaware of the massive violations 
which the hearing panel found he Commission endorsed. 
The fact that not one of the apprentices achieved 
completion of the training program during a span of a 
dozen years, and that not or 2 completed 144 hours of 
required related inetruction, should have put each 
participating employer upon inquiry notice that the 
sponsor and participating employers were not fulfilling 
their obligations under the program. Plaintiffs' failure 
to dissociate themselves from the sponsor is thus a 
ratification of the condemned activities. 139 F. 2d at 


396. Plaintiffs' first due process contention is devoid 


of merit. 
- 10 - 
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Plaintiffs' second due process assertion-- 
that they were denied procedural due process since 
the notice of proposed deregistration did not name plain- 
tiffs individually--requires no extended reply. In 
order to pass constitutional muster, the 

"elementary and fundamental requirement 

of due process in any proceeding which 

is to be accorded finality is notice 

reasonably calculated, under all cir- 

cumstances, to apprisé interested parties 

of the pendency of the action and afford 

them an opportunity to prese it their 

objections.” 
Mullane v.' Céntral Hanover Bank & Trust Co-, 339 U.S. 
306, 314 (1950). “Due Process," however, “is not a 
rigid and inflexible formula , but is an elusive concept 
which varies accorcing to the factual context.” Hudson 
Tire Mart, Inc. v. Aetna Casualty and Surety Co., 


ee 


No. 75-7067, at 4453 (2d Cir. June 27, 1975). 


As noted earlier, insofar as the apprentice- 
ship program was concerned, both United and JAC repre-~ 
sented the interests of participating employers. Cf. 
United States v. Local 638, Enterf ise Association of 
Steam, 360 F. Supp. 979, 995 (S.D.N.Y¥. 1973), modified 
on other grounds, 501 F. 2d 622 (2d Cir. 1974). The 
notice of proposed deregistration was served on both 


United and JAC; additionally all plaintiffs received 


on RE me 
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copies of that notice on the same day. A hearing was 
requested, notice of the hearing was sent to United 

and JAC, and both entities were represented there by 
counsel; in fact, the same counsel represent plaintiffs 
in this action. One of the plaintiffs in this action, 
Eugene Iovine, Inc., appeared and testified at one of 
the hearings. Plaintiffs, then, as members of United 
and as participating employers in the JAC, received 
actual and constructive notice ofthe proposed deregis- 
tration, and were not denied any opportunity to be heard. 


Plaintiffs' final point--that they suffered 


"1 4 
oh 


an invidious discrimination in violation of the Equal 


Protection Clause--similarly deserves short shrit 

The complaint alleges that at the hearings on the deregis- 
tration, the Department of Labor produced records of 
over 200 violations of apprenticeship agreements and 
regulations by competing contractor associations and 
rival labor unions. Plaintiffs claim that the Commis- 
Sioner's failure to invoke corrective procedures against 
these groups constitutes an equal protection violation. 
Yet, when given the Opportunity to support this claim 
with some modicum of proof, plaintiffs refused. The 
court, confronted with bare allegations which neither 


set out the nature of the purported violations, nor 


the specification af inaction by: the Commissioner, is 


te i ee 


- somav vis” 
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thus constrained to conclude that there is no substance 


to the equal protection claim. 


Further, since no “suspect” chssification or 
a fundamental interest is here involved, the alleged selec- 
tine application of deregistration by the Commissioner 
must be tested under the less rigorous "traditional" 


equal protection analysis; that is, it must be sustained 


unless it is "patently arbitrary" and bears no rational 


- 


_ 


relationship to a legitimatecgovernment interest. Frontiero 


v. Richardson, 411 U.S. 677, 683 (1973). 


/f 
. Z va e ad 4 A 
"In’the area of economics and social welfare, 


a State does not violate the Equal Protection Clause 


nT net alc a eral ten Si nc hn teh 
> 


merely because the classificationsmade by it are imper- 


fect." Dandridge v. Williams, 397 U.S. 471, 485 (1970). 


"A statutory discrimination will not be set aside if 


any state of facts reasonably may be conceived to justify 


———$ 4 


Sons eee 


it." McGowan v. Maryland, 36€ U.S. 420, 426 (1961). 


2 ae 


"(T]he Equal Protection Clause does not require that a 
State must choose between attacking every aspect of a 


problem or not attacking the problem at all." Dandridge, 


ae 


supra, 397 U.S. at 486-87. Neither the complaint nor 
plaintiffs' accompanying affidavits set forth the nature 


of the alleged violations of the rival associations and 


== 


Jocals. For all this court knows, those alleged viola- 


- 
= 
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a 
: 
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tions may concern an aspect of apprenticeship programs 
entirely different from the regulatory problem which 
caused the Commissioner to deregister the program in 

the instant case. the state's teeticeece interest in 
“insur[ing] that apprenticeship training programs [which 
are] developed and registered ... are of the highest 
possible quality in all respects of on-the-job training 
and related instruction and that all apprentice training 
programs provide meaningful employment and relevant train- 
ing for all apprentices," 12 NYCRR 601.1, more than jus- 
tifies the deregistration decision ere. Plaintiffs have 
asserted nos ‘Facts which even suggést an inference of 
arbitrary discrimination, see McGowan, supra, 366 U.S. at 


426; this third contention also rests on Pillars of air. 


The law in this Circuit is that a Preliminary 
injunction will issue upon "the demonstration of probable 
Success on the merits and irreparable harm if the’ relief 
is not granted / 414 Theater Corp. v. Murphy, 499 F. 24 
1155, 1159 (2d Cir. 1974), or Plaintiff must raise sufficiently; 
serious questiors going to the merits to make them a fair 
ground for litigation and establish that the balance of 
' hardship tips decidedly in his favor. Gulf & Western 
Vv: Great Atlantic & Pacific Tea Co., 476 F. 2d 687 (24 


Cir. 1973). Plaintiffs have met neither yardstick. Accordingly, 


the motion for preliminary injunction must be denied. 
| -14= 
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Turning to defendant's Rule 12(b) (1) motion 


to’ dismiss for lack of subject matter jurisdiction, 3 


plaintiffs, as the parties asserting jurisdiction, have 


the burden of proving all jurisdictional facts, Trinanes 


v. Schulte, 311 F. Supp. 812, 813 (S.D.N.Y. 1970). 
Since jurisdiction over the action is invoked under 

28 U.S.C. §1331--federal question jurisdiction--plain- 
tiffs must show that the alleged federal claims ine 
substantial, Les, not ebeindiag t2vcboes. Hagans v. 
Lavine, 415 U.S. 528, 536-37 (1974). "The requirement 
of substantislity does not refer tothe value of the 
interests that are at stake but to whether there is any 
legal substance to the position the plaintiff is pre- 


senting." Wright-Miller-Cooper, Federal Practice and 


Provedure; Jurisdiction 53564, at 426 (1975) 


At the hearing on the preliminary injunction, 


Plaintiffs were presented wi_-h the opportunity to offer 


evidentiary proof buttressing the three contentions. 


They chose not to do so, instead deciding to rest their 


case on the constitutional assertions raised in the com- 


plaint. It is plain from the complaint that plaintiffs 


have been denied neither due process nor equal protection 


= 25 ~ 
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of the laws, and accordingly, their claims are devoid 


of merit. Defendant's motion to dismiss is granted. 


SO ORDERED. 


Dated: New York, New York 
July 24., 1975 


ei, 


; / ( 


\ 7] re, 


ROBERT L. CARTER 
U.S.D.J. 


EY 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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EXPFRT- ELECTRIC, INC., HENDRIX ELECTRIC, 
INC., ARGANO ELECTRIC CORP., ZIP 
ELECTRIC CO., INC., EUGENE IOVINE, 

INC., PHASE II ELECTRIC.CORP., TAP 
ELECTRICAL SERVICES AND CONTRACTING, 
INC., RAYMOR ELECTRIC CORP., RUSSELL 

H. VENSK, INC., BISANTZ ELECTRIC CO., 
INC., ROBERT E. BURDEN ELECTRICAL 
CONTRACTOR, INC.-, and FIVE STAR ELECTRIC 


CORP., 
Plaintiffs, 
- against - ; es 


LOUIS L. LEVINE, individually and as 
Industrial Commissioner of the State 


of New York, 


Morris Weissberg, 


253 Broadway 
New York, New York 


Hon. Louis J. Lefkowitz 
Attorney General of the 
State of New York 


Two World Trade Center 
10047 


by Dominick J. Tuminaro, Esq. 
Assistant Attorney 
we Attorneys for Defendant 


New York, New York 


CARTER, District Judge 


Defendant. / 


Esq. 
N. George Turchin, Esq. 
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NION 


Plaintiffs, members of the United Construction 
Contractors Association, Inc. ("United") and the Joint 
Apprenticeship Committee ("JAC"), l.ave moved pursuant to 
Rule 60(b), F.R.Civ.P., to vacate the judgment of July 24, 
1975 entered in this court. A rehearing of plaintiffs’ 
motion for a preliminary injunction is also requested. 


Pe es 


Defendant has moved to dismiss the complaint 
pursuant to Rule 12(b), F.R.Civ.P., or in the alternative 
for summary judgment pursuant to Rule 56, F.R.Civ.?P. 


4 f 


Background ra 
A }2aring was held on March 3, 1976, at which 

this court stayed the proceeding pending determination 

by New York state courts of a proceeding capticned, 

In the Matter of United Construction Contractors Association, 

Inc., et al. v. Louis L. Levine, as Industrial Commissioner, 

52 App. Div. 2d 371 (3d Dept. 1976). After having the 

Article 78 proceeding transferred to the New York State 

Supreme Court, Appellate Division, Third Judicial Department 


by the State Supreme Court, Special Term, ‘the determination 


of the Industrial Commissioner of the State of New York 


to deregister the joint apprenticeship training program 
between United and Local 363, International Brotherhdod of 


Teamsters ("Local 363") was confirmed. 
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contention of the Parties 


s based their original motion for a 


(1) that they were 


Plaintiff 


liminary injunction on three grounds: 


pre 
£ law because they were not 


denied due process © provided 


with. notice and an opportunity to be heard, ‘as individual 


employers, on the proposed deregistration, (2) that they 
were denied equal protection of the law as guaranteed by the 
Fourteenth Amendment, because plaintiffs’ program has been 


n has been taken against 


deregistered while no similar actio 


their competitors’ program which allegedly produced complaints 
of Article \23-violations, and (3) that they were denied due 
ed by the Fourteenth Amendment, because 


process of law mandat 


they have been held responsible for acts of JAC, United 


and Local 363 which they did not authorize, 


in. 


ssal of the complaint on 


Defendant seeks dismi 


the grounds that this court lacks jurisdiction ove 


matter of the complaint, that plaintiffs fail to state a 


lief can be granted, anda that the decision 


Appellate Division, 


claim upon which re 


of the New York State Supreme Court, 


Contractors Association, Inc., +t al. v. Louis L. Levine, 


as Industrial Commissioner, supra, is res judicata. 


ratify or participate ° 


r the subject “3 


onstruction 4 


Third Judicial Department, In the Matter ‘of united C 
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Disc scussion 


For the reasons that follow, defendant's motion 


to dismiss is granted. 


With respect to plaintiff's first claim, it 
is apparent that notice’ of the proposed deregistration was 
served on both United and JAC, the named parties in the 
deregistration hearing. Insofar-as both United and Jac: 
represented the interests of participating employers in the 


apprenticeship program, it is apparent that they were acting 
on behalf of the Plaintiffs’ interedts at the deregistration 
hearings. Therefore, notice to United and JAC was sufficient 
and the individual members of th-se Organizations were not 
entitled to notice. See Rosenfeld v. Black, 336 PF. Supp. 84, 
92 (E.D.N.Y. 1972). Moreover, the individual employers a” bs 
did in fact receive actual notice since they were sent 
copies of the notice given to United and JAC. Accordingly, ne 
the contention that plaintiffs' due process rights were 
violated is without merit. See Mullane v. Central Hanover 
Bank & Trust Co., 339 U.S. 306, 314 (1950); Hudson Tire Mart, 
Inc. v- Aetna Casualty and Surety Co., 518 F.24 671, 673 (2a Cir. . of 
1975). The decision iIn_the Matter of United Construction | 
Contractors Association 1, Inc., et al. v. Louis L. Levine, as 
’ Industrial Commissioner, Supra, is res judicata as to plaintiffs! 


second and third contenti 1S. 


v 


—_ 


— 


SPE 


wor 
We 


tase 


’ res judicata _in a subsequent suit, it must be determined 
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Before a prior decision can be held to be 


that the second suit is between the same parties and based 

upon the same causes of action. McNellis v. First Federal ' 
Savings and Loan Association of Rochester, New York, 364 F. 2a 
251, 254 (2d Cir.), cert. denied, 385 U.S. 970 (1966). ‘See 
also, Raitport v. Commercial Bank Located Within This District 


As A Class, 391 F. Supp. 584, 586 (S.D.N.¥. 1975); and United + 


— 


States v. General Electric Company, 358 F. Supp. 731, 738 
(S.D.N.Y. 1973). It is clear that in the suit before this— 


court there is both substantial identity of parties and the ~* 3 


same caus és of action as existed in the state court. Certainty,» 


there is an identity, of parties in that the defendant ig j 
the same and the plaintiffs' interests are the same as ms 
extates in the state court suit. As noted earlier, both . oh 
United and JAC represented the interests of plaintiffs in ,- om 
the deregistration hearing and the subsequent Article 78 ai 
y * 
proceeding in the state courts. As long as plaintiffs' ie | 
interests were represented at the above proceeding by one ‘ ( : 
having authority to represent him, they are bound by the oS ee 
judgment, although they were not formally a party to the Bi 


} 
' 


litigation. Kersh Lake District v. Johnson, 309 U.S. 485 (1940)? 
Chicago, Rock Island & Pacific Railway Company v. Schendel, 270 
U.S. 611 (1926); Ma Chuck Moon v. Dulles, 237 F.2d 241, 243 

(9th Cir. 1956) cert. denied, 352 U.S. 1002 (1957); Bruszewski™. 
v. United States, 181 F. 24 419, 423 (3rd Cir.) (concurring | 
opinion), cert. denied, 340 U.S. 865 (1950); and Battle v. ., 


Cherry, 339 F. Supp. 186, 192 (N.D. Ga. 1972). Moreover, ieee: 
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plaintiffs' claim that they were denied due process because 
they have been held responsible for acts of JAC, United and 


Local 363 which they did not authorize, ratify or participate in, 


* 


was alleged in the 12th paragraph of the state court petition, " 
and rejected by the court when it stated that "[tJhe administrative: 
determination to adopt regulation section 601.7(c) has reagonable 
basis in law and must be sustained... ." In _ the Matter of | 
United Construction, Inc., et al. v. Louis L. Levine, 

Industrial Commissioner, supra at 374. Also, plaintiffs' claim, 
that they were denied equal protection because plaintiffs! 

program has.been deregistered while ng similar action has been 


| 
taken against their competitors' program, was alleged in the 


29th ieieeiainaile of the state court petition and rejected when 
the court stated that: "[t]he record does not sustain 

the petitioners’ claim that respondent discriminated against 
petitioners in the cancellation of their agreement." Id. at 
375. I am compelled, therefore, to hold that the causes of 
action alleged here are the same as presented and adjudicated 
in state court. Herendeen v. Champion Intern. Corp., 525 

F. 2d 130, 133 (2d Cir. 1975). Accordingly, the matter is 
res judicata and defendant's motion to dismiss is granted. 


- 


IT IS SO ORDERED. 


New York, New York 
November 5, 1976 


kof bine 


ROBERT L. CARTFR 
U.S.D.J. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EXPERT ELECTRIC, INC., HENDRIX ELECTRIC, 

INC., ARGANO ELECTRIC CORP., ZIP ELECTRIC 

CO., INC., EUGENE IOVINE, INC., PHASE II 

ELECTRIC CORP., TAP ELECTRICAL SERVICES 

AND CONTRACTING, INC., RAYMCR ELECTRIC 

CORP., RUSSELL H. VENSK, INC., BISANTZ 

ELECTRIC CO., INC., ROBERT E. BURDEN 

ELECTRICAL CONTRACTOR, INC. and FIVE 

STAR ELECTRIC CORP. JURY TRIAL 
__DEMAND ED 

Plaintiffs, 


- against - 
LOUIS L. LEVINE, individually < id 
as Industrial Commissioner of tue 
State of New York, 


Defendant. 


io alk anak ai lp. de Ry a ea ne eae ie ie ise a a 


For their complaint, the plaintiffs, respectfully allege: 


FIRST CLAIM FOR RELIEF 


1. This action arises under the Constitution of the United 
States, and it is brought to secure redress and damages by reason of de- 
fendant's violations of each plaintiff's rights under Section 1 of the 
| Fourteenth Amendment to the Constitution of the United States, and the 
Civil Rights Act, 42 U.S.C. Section 1983. Jurisdiction of this Court is 
| based upon 28 U.S.C. Sections 1331 and 1343(3) and 1343(4). The amount 
in controversy, exclusive of interest and costs, exceeds TEN THOUSAND 


S% each plaintiff. 
| ($10,000.00) DOLLARS/ The venue of this action is properly within this 


judicial district based on defendant's maintaining an office at #Two 


World Trade Center in the County of Nev York, within the Southern District 


of New York, and defendant transacts business at rtch office and elsewhere 


| within the Southern District of New York. 


ote Me . — “- * 


et 
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2. Each plaintiff is in business as an electrical contractor, 
doing alteration and repair electrical work under contracts with comm .r- 
cial firms in private industry, and also under contracts with agencies of 
the Federal, New York State and New York City governments. Such fovern- 
mental contract work constitutes a very substantial part of the business 
of each plaintiff herein, and the amount thereof exceeds TEN THOUSAND 
($10,000.00) wOLLARS per annum for each plaintiff. 

3. Each plaintiff is a member of the United Construction 


Contractors Association, Inc. (hereinafter referred to as "UNITED"), which 


is a New York nembership corporation which conducts collectiv. bargaining 
negotiations and makes cc'tlective bargaining agreements on behalf of its 
members with Local Union £363, Internetional Brotherhood of Teamsters 
("Local 363"), whose rembers include journeymen electricians and appren- 
tice electriciens. The plaintiffs sre all merbers of UNITED. 

4. UNITED and Local 363 formed a Joint Apprenticeship Commit- 
tee ("JAC"), which signed and filed in the New York State Labor Department 
on or about December 1, 1971, an apprenticeship agreement for the emplo, - 
went and training of apprentices in the trade of electrician (jobbing and 
alterations), a copy of which is annexed hereto as Exhibit 1 and made a 
part hereof. 

5. Section 811(d) of the New York Labor Law empowers the New 
York State Labor Department to register apprenticeship agreements; and 
Section 220(3)(e) of the New York Labor Law empowers that Department to 
register individuals as appren ces. 

6 Each plaintiff now employs one or more apprentice elec 
tricians who is registered as an apprentice electrician with the New York| 
State Labor Department, pursuant to Section 220(3)(e) and Article 23 of | 


the New York Labor Law. 
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7. On or about June 17, 1974, the defendant caused to be 
served upon UNITED, Local 363 and JAC a notice of proposed deregistration 
of the aforesaid apprenticeship agreement and apprenticeship program, a 
copy of which is annexed hereto as Exhibit 2 and made a part hereof. 

& Thereafter the defendant caused hearings to be conducted 
upon the aforesaid notice of proposed deregistration, after which tle res- 
pondent made a determination, dated May 1, 1975: 

“that the Appres‘iceship Training Program of the United 

Construction Contractors Association, Inc. and Local 

#363 Internationa’ Brotherhood of Teamsters, Joint Ap- 

prenticeship Comnittee is hereby deregistered, effect- 

ive immediately." 

A copy of said determination is annexed hereto as Exhibit 
3 and made a part hereof. 

9, The aforesaid allegations end determination that UNITED, 
Local 363 and JAC, committeed acts which violated regulations governing 
employment of registered apprentices are contrary to the facts, and the 
parties to said apprenticeship agreerent are commencing suit to review 
and to anul the said determination. 

10. Section 601.7(c) (4) of Regulations Governing the Registra- 
tion of Apprenticeship Programs and Agreements, adopted by the New York | 


Stat: Labor Departrent, as amended June 3, 1974, provides: 


\ Commissioner shall publish promptly in the state bul- 
] letin a notice of the order and sha}1 notify the 
registrant. In addition, the Commissioner shall 

promptly notify all registered apprentices of the de- 
registration of the program; the effective date there- 
of; that such cancellation automatically deprives the 
apprentice of his individual registration: and that 

the deregistration removes she apprentics from cover- 
age for State purposes." 


"In each case in which deregistration is ordered, the | 
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11. Section 601.8 of the said Resulations provides: 


"Reinstatement of prosran registration. Any apprentice- 
Ship program formally deregistered pursuant to this Part 

may not be reinstated for a period not to exceed 3 
years, nor shall the sponsor or any employer or union 
participant be eligible to register any apprenticeship 
training program under any other name for such period." 
(Emphasis supplied) 


12. Advertisements for bids on proposed public work ~ontracts 
issued by New York State and New York City rovernmental agencies require 
prospective bidders to comply with applicable apprentice training laws ani 
regulations, such as Section 220(e) of the New York L-bor Law and Section| 
296 of the New York Executive Law, which prohibits discrimination in empiby- 
ment upon public works, and Article 23 of the New York Labor Law relating 
to appreutice training, including Regulations 12 NYCRk Part 600, issued 

by the New York State Labor Department, entitled "Equal Employment Oppor- 
tunity in Apprenticeship Training", by employing apprentices without dis- 
crimination and providing equal employment opportunities for apprentices, 


including a “Program of Affirmative Action" to provide equal employment 


opportunity in apprentice training. 

13. Pursuant to Sections 6U1.7(c) (4) and 601.8 of the said 
Regulations, upon the making of his determination of May 1, 1975, deregisr | 
tering the apprentice training program of UNITED, Local 365, JAC,the de- 
fendant inmediately automatically disqualified each plaintiff for three 


years: from employing registered apprentices; from making apprenticeship 


| 
agreements with persons whom plaintiffs employ as apprentice electricians); 


and from registering with the New York State Labor Department apprentice- 


ship agreements or an apprentice training program in their individual 


names as employers. 
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14. Among other things, defendant's aforesaid actions had the 


effect of maling each plaintiff not qualified to bid for public contracts 
with Federal, New York State end New York City agencies, by raking each 


plaintiff not qualified to erploy registered apprentice electricians. 


15. After May 1, 1975, each plaintiff applied to defendant to 
register an apprentice training program or agreement in his individual 


nane as erployer, but defendant has taken no action upon such applica- 


tions. 
16. None of the plaintiffs committed any of the acts alleged 


in the said netice of proposed deregistration (Exhibit 2 annexed), in 


that none of the plaintiffs failed to pey prevailing wares and supplements, 


employed unreristered apprentices, or used apprentices in exces» of the 
ratio provided in the said apprenticeship agreement. 

17. None of the plaintiffs agrecd to,authorized or ratified 
any of the acts alleged in the said notice of proposed deregistration. 

18. Defendant did not serve said notice of proposed deresis- 

tration upon any of the plaintiffs; no plaintiff was a party to the said 
deregistration proceeding, or had any notice thereof or any opportunity t 
be heard with relation thereto, or tc present evidence and to cross- 
exanine witnesses at 2 hearing relating thereto; and the defendant's 
aforesaid determination did not refer to any of the plaintiffs or nake 
any determination concerning them. 


19. By reason of the foregoin;, the provisions of Sections 


601.75) (4) and 601.8 of the said Repulations, that upon the making of a 
deterninatic ain 


n deregistering an apprentice tr ing program, the repistra- 


} 


| deregistering the apprentice training program of UNITED, Local 363, JAC, 


| in automatically disqualifying each plaintiff from employing registered 


| tion for acts allegedly performed by other employers, or by UNITED, | 


| cian employed by each plaintiff; to disqualify each plaintiff from employ 
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tion of apprentices thereunder shall be canceled; and that no employer or, 
union which participated therein shall be eligible to register any appren; 

| 
ticeship training program under any other name for three years, and de- 


fendant's actions thereunder following his determination of May 1, 1975 


apprentice electricians, from making apprenticeship agreements with per- | 


| sons whom plaintiffs employ as apprentice electricians, and from register- 


| 


| ing with the New York State Labor Department apprenticeship agreements in | 


theiv individual names as employers, were contrary to the facts, and 


Without basis in fact, and ascribed to each plaintiff guilt by associa- 


Local 363, JAC, and thereby the said Regulations, and defendant's actions | 


implementing them, deprived each plaintiff of liberty and property with- | 


out due process of law, contrary to Section 1 of the Fourteenth Amendnent | 
to the Constitution of the United States, and, consequently, the said 
Regulations, and defendant's actions mplementing them, are unconstitu- 
tional and invalid. 

20. The defendant intends to take immediate action pursuant 
to his aforesaid deregistration determination and pursuant to his afore- 


said Regu.ations, to cancel the registration of each apprentice electri- 


ing registered apprentice electricians; to disqualify each plaintiff from 


making apprenticeship agreements with persons whom it employs as appren- 


tice electrician; and to disqualify each plaintiff from registering with 
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the New York State Labor Department an apprenticeship training program or 
apprenticeship agreements in his individual name as employer. 

| 21. Each plaintiff will sustain immediate irreparable harm by 

| defendant's aforesaid impending actions which will have the effect of mak- 
ing each plaintiff incapable of complying with Federal, New York State 
and New York City public contract requirements that contractors shull em- 
ploy apprentices, and that they shall provide a program of affirmative 


action which gives equal employment opportunity for apprentice training; 


(and thereby each plaintiff will be excluded from bidding on public con- 


\tracts, leaving a monopoly of opportunity to bid on such contract: ~ to 
contractors who employ members of Local 3 and Local 25, International Brq 


pals 
'therhood of Electrical Works ("Local 3"), which is a rival labor union 


of Local 363, and which Local 3 made the complaint to defendant, upon 


|which he issued the said notice of proposed deregistration and eis cretniasitic: 


‘on of deregistration of UNITED, Local 363, JAC., and defendant will requir 
| each plaintiff to pay to each apprentice electrician in its employ the 


prevailing wages of a journeyman electrician which are now $10.86 per 


| 


| 


hour, plus supplemental employment benefits cosing $3.20 per hour, making 
a tctal wage cost of $14.06 per hour, instead of the current prevailing 
|applicable wage rates to first year to fourth year apprentice electricians 
which now range from $3.50 per hour to $5.55 per hour, plus supplemental 
leuployment benefits ranging from $1.04 per hour to $2.05 per hour, making | 


ja total wage cost between $4.54 per hour and $7.60 per hour for apprentice 


‘electricians. Each plaintiff is not able to continue in business under 


ithe aforesaid conditions newly imposed on it by defendant. 


SECOND CLAIM FOR RELIEF 


| 
22. This claim for relief arises under Section 1 of the Four- 


whe Amendment to the Constitution of the United States. 


i ets . = . as ae ees 2 ee, 
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23. Plaintiffs herein repeat each and every allegation in 
Paragraphs "1" through "18",and "“Z0" and "21" hereof, as if herein set 
forth in full. | 

24. The defendant based his aforesaid notice of proposed de- | 
registration and determination of deregistration of the apprentice train- 


ing program of UNITED, Local 363, JAC, upon complaints made to him by 


| 


Local 3, which is a rival labor union to Local 363. 

25. At the administrative hearing upon such notice of proposed 
deregistration, pursuant to subpoena duces tecum, the New York State Labor 
Department produced reports that its inspectors fourn 230 violations of | 
apprenticeship . Regulations P 2 AO by contractors who employ only 


members of Local 3 and who are members of associations of electrical con- 


tractors which have collective bargaining contracts with Local 3. 


26. Such violations by such contractors have existed for many 
years, without any action taken thereon by the New York State Labor De- | 
partment to apply deregistration cr other discipline or corrective action 
to the apprentice trainj- program of Local 3 and the associations of 
electrical contractors which have collective bargaining contracts with 
Local 3 and Local 25. 

27. Defendant's aforesaid actions in deregistering the appren- 
tice training program of UNITED, Local 363, JAC, and in disqual.fying the 
the plaintiffs as aforesaid, but applying no deregistration or other dis- 
cipline or corrective action to contractors who employ apprentice electri- 


cians and who are members of associations which have collective bargaining 


contracts with Local 3 and Local 25, eliminated bidding on public contracts 


by plaintiffs who do not employ members of Local 3, and who are not members 


of associations of contractors which have collective bargaining contracts 


with Locl 3 and Local 25, and thereby such actions discriminated invidious- 
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|ly against the plaintiffs and denied to the plaintiffs the equal protection 
jof the laws, contrary to Section 1 of the Fourteenth Amendment to the Con- 
| 


‘stitution of the United States, and, consequently, such actions are uncon- 


stitutional and invalid. 


THIRD CLAIM FOR RELIEF 


| 28. This claim for relief arises under the Civil Rights Act, 
42 U.S.C. Section 1983. 


29. Plaintiff herein repeats each and every allegation in 


Paragraphs 1 through "21", and 24" through "27" hereof, as if herein set 


forth sn full. 
| 
50. Defendant's aforesaid actions have caused end will cause 
1} 

' 
damages to each plaintiff consisting of loss of opportunity to bid for and 


to make with Federal, New York State and New York City agencies, public 
contracts for alteration and repair electrical work, and increased wage 
or by requiring each plaintiff to pay the wage rates of journeymen 

eiectricians to apprentice electricians whom it employs, and other dam- 


ages, amounting in ali to not less than FIFTY THOUSAND ($50,000.00) 
DOLLARS damages for each plaintiff. 


H 31. By reason of the foregoing, each plaintiff is entitled 


to redress of defendant's aforesaid violations of each plaintiff's Federal 


Constitutional rights, and to a money judgnent in its favor against de- 


fendant for the damages it sustained, and for an allowance of counsel 
fess to plaintiffs' attorneys herein. 
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WHEREFORE, each plaintiff demands judgment: 


1. Adjudging and declaring that the provisions of Sections 


| 601.7(c)(4) and 601.8 of the Regulations of the New York State Lebor De- 


artment that upon the mekine of a determination deregistering an appren- 
Pp P 


tice training program no employer or union which participated therein 


shall be eligible tn register any apprenticeship training program under 


‘any other name for three years, and defendant's actions thereunder immedi -| 


| 


lately following his determination of May 1, 1975, deregisterin the ap- 
| v y £ £ P 


| prentice training program of United Construction Contractors Association, 


Inc., Local Union #363, International Brotherhood of Teansters, and the 
Joint Apprenticeship Comnittce formed by the said Association and local 
labor union, disqualifying each plaintiff from employing registered ap- 
prentice electricians, from making apprenticeship egreements with persons 


whom plaintiffs employ as apprentice clectricians, and from registering 


i'with the New York State Labor Department apprenticeship anreements in their 
L r 3 3 


'rrived each plaintiff of liberty and property without due process of law, 


individual names es employers, was contrary to the facts and without 


| basis in fact, and it ascribed to each plaintiff guilt by association for 


acts elleged performed by other employers, or by the said Association and 


local labor union 363 and their joint apprenticeship committee, and there- 


| by the said Regulation, and the defendant's actions implementing it, de- 


contrary to Section 1 of the Fourteenth Amendment to the Constitution of 


the United States, and, consequently , the said Regulation, and defend- 
ant's actions implementing it, are unconstitu*ional and invalid. 


2. Adjudging and declaring that defendant's aforesaid dis- 


qualification of each plaintiff also discriminated invidiously against 


each plainiiff and denied to each plaintiff the equal protection of the 
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|| laws, contrary to Section 1 of the Fourteenth Amendment to the Constitu- 
| 


tion of the United States, and consequently, such disqualification is un- 
Leased tutions’ and invalid. 

3. Enjoining and restraining the defendant, his agents, ser- 
vants and employees preliminarily, pending the determination of this ac- 
tion, and permanently, from canceling the registration of apprentice 
‘electricians employed by plaintiff; from disqualifying each plaintiff 
‘from employing registered apprentice electricians; from disqualifying 
each plaintiff from making apprenticship agreements with persons whem 
|they employ as apprentice electricians; and from disqualifying each 
\plaintiff from registering with the New York State Laber Department ap- 
'prenticeship agreements or an apprenticeship training program in their 
individual names as employers. 

i 4, Awarding a money judgrient in favor of each plaintiff 
|against the defendant for the damages it sustained, and for an allowance 
lof counsel fees to plaintiff's attorneys herein. 


S. For such other, further or different relief as may be 


|just and proper. 


N. GEORGE TURCHIN 
MORRIS WEISSBERG 
\ Attorneys for Plaintiffs 
| 253 Broadway 
New York, New York 10007 
(212) 267-3250 


EXHIBIT 1 NOTICE OF PROPOSED DEREGISTHATIUN 77 — 
STATE OF NEW YORK DEPARTMENT OF LABOR ee 


In the Matter of the 
Deregistra“ion of the 
Apprenticeship Training Program 


of : NOTICE 

United Construction Contractors Association, Inc. : 

and 
Local #363 International Brotherhood of Teamsters, : OF 

J.A.C : 

J.A.C. PROPOSED 

184 Fifth Avenue : — 
New York, New York 10010 : DEREGISTRATION 


pursuant to Article 23 of the Labor Law and Part 691, 
Subchapter A, Chapter IX, of Title 12 of the Official 
Compilation of Codes, Rules and Regulations of the State 
of New York 

STRS ;° 


PLEASE TAKE NOTICE that investigation by the New York State Department of 
Labor has disclosed information concerning your apprenticeship program which 


indicates that it has not been conducted in conformity with the provisions and 


" purposes of Article 23 of the Labor Law and the regulations promulgated there- 
under governing the registration <« - apprenticesnip programs and agreements. Such 
information inciudes the following: 
1. The United Construction Contractors Association, suc., and 
Local #363, International Brotherhood of Teamsters Joint 
Apprenticeship Committee has failed to meet its responsi- 
bilities under its master Apprenticeship program in that 
it failed to complete the training of apprentices SO as 
to qualify as journeymen, in contravention of the 
purposes of Article 23 and specifically Section 8106 of 
said Article. | 

2s The following employers, members of the Joint 
Apprenticeship Committee have violated Article 8 of the 
Labor Law and the Apprenticeship Training Regulations a 
in that they have failed to pay prevailing wages and 3 
supplements, employed unregistered apprentices, used . 
apprentices in excess of the ratio provided in the . = sil 


H apprenticeship agreements for the geographical area 


in which the work was performed: 4 \ , ‘b 


eee —— _ 


ge . 


> 


Abetta Electric Service Corporation, 152-26 
Northern Blvd., Flushing, New York, sub- 
contractor for Beacon Maintenance COs 5 INEes * 
Vv. C. Vitanzi Sons, a Joint Venture, - Contract 
Specification No. 24887-E, Brooklyn State 
Hospital, N.Y. - New York State Health and 
Mental Hygicne Facilities Improvement Corp. 
Failure to pay prevailing rates, failure to use 
apprentices in the proper ratio and failure to 
register an apprentice. Total underpayments due 
to 25 workmen $32,158.74, (Decision of 
Industrial Commissioner, June 20, 1973, affirmed 
by Appellate Division) 

Unity Electric Co., 2386 Hempstead Turnpike, East 
Meadow, New York - Subcontractor for Dember 


Construction Co., Safety Improvement Phase 2, 


_SUCF, Project No. 26182, State University at 


Farmingdale; N.Y. Failure to register certain 
apprentices, employed apprentices in excess of 
proper ratio, failed to pay prevailing rates. 
Total amount of underpayments due to 11 workmen 
$6,207.30. ‘Violation 5/25/73) 

Iovine, Inc., Brookville Blvd., Rosedale, New 
York, prime contractor ~- Dept. of Public Works, 
County of Nassau, Contract 1227-E, Pool Complex, 
Phase II, Whitney Pond Park, Manhasset, N.Y- 
Underpayment of prevailing rates. Failure to 
use apprentices in the proper ratio. Total 
amount of underpayments due to five workmen 


$1,443.66. (Violation 8/11/71) 


0 


ew ehh me wee 


Hylan Electric Co., Inc., 851 Van Duzer Street, 


et ot 


Staten Island, New York. Prime contractor ~- 
Dept. of Mental Hygiene, Sec. 24918 - CHSE 
alterations of connecting line for Admini- 
strative Spaces - installation for Basic 
Researc’ Phase V, Richmond, N.Y. Employed 
three unregistered apprentices. Failure to 
pay prevailing rates. Total amount of 
underpayments due to five workmen $2,479.60. 
May 2, 1973 to December 28, 1973. | 

Gottlicbh Contracting Co., Inc., 180-11 Jamaica 
Avenue, Jamaica, N.Y. A subcontractor of 

V. C. Vitanzi Sons on Contracts Nos. 705487, 
216818 and 217261, ‘iain Board -of Education 


of the City of New York and V. C. Vitanzi Sons. 


Failure to pay prevailing wages and supplements, 


failure to use apprentices in the proper ratio, 
unregistered apprentices. Total amount of under- 
payments due workmen $21,157.96. May 9, 1974. 
Abetta Electric Service Corporation, 152-26 
Northern Blvd., Flushing, New York, as sub- 

Pre en for V. C. Vitanzi Sons, on contracts 
between the Board of Education of the City of 
New York and V. C. Vitanzi Sons, Contracts Nos. 
705089, 705024, PO043622, Failure to pay 
prevailing wages, failure to use apprentices 

in the proper ratio. Total amount of under- 
payments due workmen $9,725.06. May 9, 1974. 
Franco Electric Corp., 194-07 Northern Blvd. 
Flushing, New York - Failure to pay prevailing 
wages and supplements, fallure to use apprentices 


in proper ra“io on Fede~“l contract. 
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3. 


Information obtained from a survey of 16 participating 
employers by the Apprentice Training field staff uae 
March 11, 1974 disclosed the following violations. 
a. Participants, Brown Electric, Wickham Contracting 
Co., Inc., Five J. Electric Corp., A.co Electric 
Co., Inc., Lo Bello Electric, Inc., Realty 
Power, Inc., Franco Electric Corp., Eugene Iovine, 
Ram Electric avd Electro Flo Installation, in 
the above-mentioned sponsor's program enployed 
apprentices in excess of the ratio prescribed 
in the regigtered master apprentice training 
program. 
b Participants, Brown Electric, Wickham Contracting 
Co., Inc., Five J. Electric Corp., Alco Electric 


+ 


Co., Inc., Lo Bello Electric, Inc., Realty Power, 

‘Inc., Pennsylvania Building Co., Eugene LIovine, 

Ram Electric and Electro Flo Installation, in the 

sponsor's program did not ensure that apprentices 

received the requisite related instruction. 
Participants, ‘iylan Electric Co., Inc., and Mansfield Electric 
in the sponsor's program violated Article 8 of the Labor Law 
in that they employed and paid persons as apprentices who 
were not registered as such with the New York State De»vartment 
of Labor. 
Despite numerous violations and irregularities by the various 
employer members of the J.A.C, and known to the J.A.C. over a 
period of years, the Joint Apprenticeship Committee of the 
United Construction Contractors Association, Inc., Local 363 
Ihternational Brotherhood of Teamsters has taken no action 


against members violating the apprenticeship program and 


agreements. 


Fi 
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EXHIBIT 2,ORDER AND DETERMINATION “8Y LABOR DEPT LS 
STATE OF NEW YORK =- DEPARTMENT OF TABOR 


| 


In the Matter of the 
Deregistration of the 
Apprenticeship Training Program 


of 
United Construction Contractors Association, Inc. ; 
and ORDER ; 
Local #363 International Brctherhood of Teamsters, : ; 
JAC AND 
184 Fifth Avenue $ 
New York, New York 10010 DETERMINATION 


pursuant to Article 23 of the Labor Law and Part 
601, Subchapter A, Chapter IX, of Title 12 of the 
Official Compilation of “odes, Rules and 
Regulations of the State of New York 


This was a proceeding under Article 23 of the Labor Law and the 
regulations adopted pursuant thereto to deregister the apprenticeship 
training program of the above named sponsor. 

Pursuant to my direction a panel consisting of ‘ulius Mintz Chairman, 
and six other members of the Apprenticeship and Training Council heard the 
matter. The Chairman has submitted the unanimous recommendation of the 
Panel to deregister. I adopt the recommendation to deregister in accordance 
with my decision attached hereto. 

NOW, THEREFO"E, upon the entire record of this proceeding 

IT IS ORDERED the-= the Apprenticeship Training Program of the United 


Construct’on Contractors Association, Inc. and Local “°63 International 


Brotherhood of Teamsters, Joint Apprenticeship Committee is hereby deregistered, 


y(n Ge re 


LOUIS L. LEVINE 
Industrial Commissioner 


effective immediately. 


DATED: New York, New York 


May 1, 1975 
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STATE OF NEW YORK DEPARTMENT OF LABOR 


-— ewe wees seeeeeweeeeesee se ewe s&s @& -_--- =—- xX 


In the Matter of the 
Deregistration of the 
Apprenticeship Training Program 


of 
United Construction Contractors Association, Inc. : 

and ; DECISION 
Local #363 International Brotherhood of Teamsters, 

TAC 


184 ritth Avenue 

New York, New York 10010 
pursuant to Article 23 of the Labor Law and Part 
601, Subchapter A, Chapter IX, of Title 12 of the 


Official Compilation of Codes, Rules and 
Regulations of the State of New York 


FACTS 


Pursuant to regulations promulgated under Article 23 of the Labor 
Law, a notice of proposed deregistration (Department's Exhibit 2) was 
forwarded on June 17, 1974, to the United Contractors Association and 
Local #363 International Brotherhood of Teamsters, J.A.C. (hereinafter 
referred to as the sponsor). The notice of proposed deregistration set 
forth the Department's allegations, ‘which may be summarized as follows: 

, 1. -The Joint Apprenticeship Committee sponsor allegedly failed to 
complete the training of apprentices as provided under an standaras 
containei in Article 23 of the Labor Law and under the terms and conditions 
of the Master Agreement entered into by the Joint Apprenticeship Committee. 

2. Some of the employers who were participants in the J.A.C. 
a teantiy failed to pa, prevailing wages or used apprentices in excess of 
the proper ratio for electricians in the locality 

3. That long after the violations and shortcomings of the program 
were originally made known to the sponsor in June of 1973, the sponsor 
allegedly failed to correct the violations and to comply with the rules 
and regulations in their own Master Agreement. hese allegations cesulted 


frum a survey initiated by the Department in March of 1974, which purported 


a hee eee ee a 


ee eed 
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! 
to show that the apprentices were not receiving proper related instruction 


i 
and that the participating employers were still using excessive apprentices. 
The respondents requested a hearing on the charges and in accordance 


with the rules and regulations governing apprenticeship, a hearing was 


Appre::iceship and Training Council. Jack Wilke, Alvin Richman, David 


‘ 


Schatz, Frank Mascola, Gordon Rogers and Alsace Cragnolin. Julius Mintz 
6 ie 

acted as C.airman. The sponsor was represented by George Turchin, Esq., 

attorney for the United Contractors Association, Inc., by Morris Weissberg, 


Esq., attorney for the Joint Apprenticeship Conmittee of the United 


conducted before a panei consisting of the following members of the 


Construction Contractors Association and by Gutterman & Pollack, Esqs., 
Sanford E. Pollack, of Counsel, for Local #363 International Brotherhood 
of Teamsters. Representing the Department were Michael J. Femenella, Jr., 
Esq., Joan BR. Scherb, Esq., and Abrahan E. Klein, Esq. 
Hearings were heid on October 29, 197/, November 25, 1974; 
December 11, 1974, February 6, 1975 and Mars: 7, 1975. These hearings 
produced some 566 pages of testimony. I have carefully reviewed the entire 
record in this proceeding. 
THE HEARINGS 
After denial of Respondents preliminary motion challenging the 
jurisdiction of the panel and request for information by way of subooens 
the sencinn began. The record indicates that the basic document in an 
apprenticeship program consists of the Master Apprenticeship Agreement 
vhich-sets forth the obligations of the sno.or with. respect to the - 
training 01 apprentices. In this case tae Master Agreement provides for 
a schedule of work ©cocesses that the apprentice is tw be trained in, and 
outlines «he on-the-job training to e given the apprentices. In addition, 


an outline of related instruction designed to provide the apprentice with 


the knowledge of the technical subjects related to his trade was attached 
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as part of the agreement. The related instruction covered such processes 

as blueprint reading, mathmatics and circuitry. The agreement also contained 
a progressive wage scale to be paid the apprentice in-the course of his 
training, the ratio of apprentices to journeymen, in this case, one 
apprentice for every three journeymen, and a provision that upon successful 
completion of the on-the-job training and rip gabe s training, graduated 
apprentices would receive a certificate of competion (Pp. 64-66 of the 


minutes.) Moreover, the agreement provided specifically that 144 hours of j 


related instruction are required for each apprentice for each year. The 
basic record kept by the Department for each apprentice is the so-called 
"601 card" which lists information for each apprentice. All information 
contained on the 601 card is supplied by the sponsor. 

The other document kept for each apprentice *is the "706 card" 
prepared by the’ Department of Labor and sdeverdica to the Board of Education 
toe -ecord the hours of related instruction for each apprentice. All 
information as to hours and classroom instruction is completed by the Board 
of Education from their records. (P. 80 of the minutes.) 

Upon completion of the on-the-job training of the apprentice, the 
Department of Labor requests a record of attendance from the Board of 
Education to determine whether the apprentice has completed his classroom 
instruction and if so, a certificate of completion is issued to the graduate, 
assuring recognition of journeyman status. (P. 108 of the minutes. ) The 
record indicates that no apprentice received a certificate of completion 
under this program (P. 112 of the minutes.) 

The record indicates that the Supervisor of Apprentice Training, in 


the Metropolitan Area first became aware of a problem ‘in the sponsor's 


er ee, ee ee ee ee 


program when he was called to testify in a hearing concerning the excessive 


aT 
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use of apprentices in the spring of 1973. (P. 252 of the minutes.) He 


further testified, that he appeared at a meeting in June, 1973 at the 


Commodore Hotel in New York City where charges 1 were presented to the 


+ 2 ES ~ 


Sponsor of ‘the. Program. @. 256 of the minutes.) As the result of thizs- 


meeting he began an independent investigation of the program by requesting 
of the Board of Education of the City of New York, a record of the classroom 
attendance for every apprentice indentured under this program for the year 


beginrring September, 1972 and ending June, 1973. He received a report of 


attendance (Department's Exhibit 13) and, upon receipt of this attendance 


record, he prepared a list of apprentices registered by the sponsor, from 


601 cards, who did not attend related classroom instruction. 


with the Secretary of the Sponsor, one, Mr. 


He then met 


Bellantoni, and went over with 


him, each name on the list. Mr. Bellantoni requested that the Department 


remove those 


names that he no longer considered in the program and the 


s 


names were removed from the list. (P. 284 of the minutes.) The 


The Supervisor further testified (P. 310 of the minutes) that he discussed 
with Mr. Bellantoni the sponsor's obligation to provide related classroom 
instruction and he further pointed out that the school report showed that 
not one apprentice who attended class, attended for the 144 hours a year 
as required by the regulations and the Master Agreement under the program. 
The Board of Education, according to the witness, did set up additioual 
classes in the spring of 1974 so that the apprentices could complete 144 
hours of apprentice training. He also discussed with Mr. Bellantoni the 
failure of the program to properly recruit apprentices. The method of 
recruitment was to be continuous, providing ‘equal opportunity for all 
persons to achieve apprenticeship status. The witness testified that 

Mr. Bellantoni told him that fo. the most part the apprentices @ not 
recruited by acceptable methods but were, in fact, hired direc y y 


participating contractors and the names then submitted to the Joint 


Apprenticeship Committee. Mr. Bellantoni agreed to revise this method of 


; > ot - Ts me an elena i ree a“ lied ~ 
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recruitment to conform with the proper procedures. They also discussed the 
excessive use of apprentices. The witness was then aeked, whether from thr 
period of November, 1973 to April 1974 there was ony substartial improvement 
in the following areas. 

l. The percentage of apprentices receiving related 
classroom instruction. ‘he answer was "No" 

2. Whether new or satisfactory recruitment procedure 
was worked out. The ous was "No" 

3. The witness was then asked how many apprentices were 
indentured under the program from its inception. The answer was "S74". 
The following testimony then occurred, (P. 329 of the minutes), 

THE CHAIRMAN: Out of that’574, how many, can you tell me, 
completed on-the-job training and their related instruction? 
THE WITNESS: None. % 
As regards requirement for related instruction Mr. Burfeind, of the 
Board of Education, testified the Board of Education was providing 144 hours 
of instruction per year for each apprentice. However, in 1971 the hours 
were reduced at the request of the sponsor. Testimony is as follows: 
(P. 364 of the minutes) 
"Q. How many hours of instruction per year would that be? 
A. 108. 
Q. And pee you give 108 hours per week instruction? 
wir. Pollack: Objection. 
Tie Chairman: It wouldn't be 108 hours per week. 
Mrs. Scherb: Per school year, I am sorry -=- corrected. 
The Chairman: Overruled. 
| Q. Why 
A. LI can't give you the exact details unless I look at my notes, 


but a meeting was held with the JAC, the Late Mr. Marino, Mr. Gordon, who 


was the president, and Mr. Gabriel, who was the educational director, was 


cao Sree Wt 
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held at the office of Local 819, where we discussed the feasibility of 
reducing from four hours to cee hours per week, because of the fact that 
many of the apprentices came from distances as far as Patchogue and upstats 
as far as Newburgh; and for that reason, we gave serious consideration to 
the change. However, I instructed the JAC, Mr. Marino, Mr. Gordon, Mr. 
Cabriel, that before this could be done, we would have to have’ approval 
from the State Education Department. I instructed them at that time, to 
write to the State Labor Department for this approval of the change and 
they in turn would contact the State Education Department; and if such a 
change was feasibie or practicable, they would probably receive permission. 


From that date to this date, I have never heard whether it was done 


or not. All I know is that in the beginning, in September '71, they sent 
their apprentices in to Metropolitan l'vening Trade School, where we had 
transferred th’s program, but they sent them in three hours per night, once 
a week, in order to accommodate the apprentices. 

I was under the impression then, as I am now, that they had received 
permission from the State Department of Labor, although I nad never been in 
contact with the State Education Department relative to this change. 

Q. I assume, sir, you never received any written communication 
from the State Educatio~ Department agreeing to such 2 change? 

A. I have not." 

The charges alleging that individual contractors failed to pay 
prevailing wages and violated the acceptable retio of apprentices were 


conceded by the spon-or. The sponsor stipulates! that the ratio were 


- 


violated by the individual contractors but contends that such violations are 


not attribyiubie to the sponsor. (Pp. 507-509 of the minutes.) 


The. chavges under Subdivision three that the sponsor failed 7 
correct diticiencies ‘ue program are the result of a survey initiated by 
the Department on March 11, 1974 indicating that certain contractors used 
apprentices in excess of the ratio and failed to ensure that the apprentices 


r 
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received the related instruction required under the program. The 
Svpervisor testified that in the fall of 1973, he discussed and obtained 
an agreement from Mr. Bellantoni to correct the deficiencies of the program. 
(P. 314 of the minutes.) In April, 1974 he sent an investigator to the 
Metropolitan Evening Trade School to obtain the names of all the registered 
students attending classes and interviewed a number of apprentices. The 
investigator's report (Department's Exhibit 10), indicated that out of some 
255 apprentices registered in the program, 91 of the registered apprentices 
were attending classes. The survey (Department's Exhibits 8 & 9) indicated 
that excessive apprentices corvinued to be used by the contractors in 
violation of the Master Apprenticeship pregram, and that two participants 
used unregistered apprentices. 
_The, respondents presented no witnesses to dispute any of the testimony 
given by the Department. The onc witness presented, Mr. Eugene lovine, 
a participating contractor, corroborated the violations agains. hin a 
Stated that they were committed inadvertently and through oversighc. 
As to the contention of the Respondents that the repulatior 
effective December 4, 1973, and specifically the requirement contained 
therein providing for the ten-day corrective notice should be ‘hin siti 
procedure in this matter, the Department maintains that the ten-day period 
to correct defects in the program was not required by the regulations 
effective June 3, 1974, and that since the notice of proposed deregistration 
was dated June 17, 1974, the regulations effective June 3, 1974 were the 
regulations applicable to this procee ~*z. 
Anowntag arguendo that the Respondents’ contention is correct, 
giving a ten-day corrective notice in this case would have been a futile 


act, since the failure to provide related instructions over a period of 


, Some 13 years could not have beer remecicd. Nor could the failure to ol.urve 


LABOR DEPT DECISION 
or 
the proper apprenticeship .atio/to pay prevailing wages have been corrected. 


More persuasive to me than these technical arguments is the undisputed 
testimony (P. 252 of the minutes), that from June, 1973, when the sponsor 


was clearly aware of 


the charges against it, until March, 1974, no sub- 


stantial corrective action was taken to remove the known deficiencies that 


existed in the program. 


It is my determination that the regulations effective June 3, 1974, 


were the governing regulations in this proceeding. 


FINDINGS 


Based upon the whole record I find; 


vA 
1.: From the inception of the program in 1961 until 1973, not one 


of the 574 apprentices acheived completion of the program or certifiable 


journeyman status. 
2. The sponsor not only failed to meet its obligations to provide 
related classroom instruction but by its own actions made it impossible for 
any apprentice to obtain the necessary 144 hours of related classroom 
instruction. 
3. The sponsor in a Joint Apprenticeship Committee consists of the 
union and each contractor having a collective bargaining agreement with 


said union. Therefore the acts of each participating contractor in an 


apprenticeship program is attributable to the sponsor. 
4. The sponsor failed to take any substantial corrective action 


with respect to violations of the Labor Law despite the fact that such 


violations were matters of public record. 
5. The record indicates that the sponsor, after agreeing to correct 


failed to do so. 


deficiencies in the program, 


‘TABOR DEPT DECISION ; oh 
CONCLUSION 


On April 11, 1975, the Panel of the Apprenticeship and Training 
Council designated to conduct this hearing, submitted its recommendations 
to me. The members of the Panel voted unanimously to recommend that the 
Apprenticeship Training Program be deregistered (Panel's recommendation 
attached.) 


The advantages granted to a sponsor of a registered Apprenticeship 


Training program under the New York State Labor Law are substantial and 

carry with it a concomitent responsibility to fully and completely train 
qualified journeymen. This record indicates the utter failure of the | 
sponsor to meet its responsibility and mandates that the unanimous 


recommendation of the Panel be accepted. The program is deregistered. 


AFFIDAVIT OF FRANK MICELOTTA, IN SUPPORT OF MOTION 5S 
FOR PRELIMINARY INJUNCTION 


UNITED STATES DISTRICT COURT 
-|| SOUTHERN DISTRICT OF NEK YORK 


| 4 
ee = = - «= - = = a - = -_ - « — - «- ~ = -_ - 4 


IEXPERT ELECTRIC, INXC., HENDRIX ELECTRIC, 
| INC., ARGANO ELECTRIC CORP., ZIP ELLCTRIC 
1CO., INC., EVGENE IOVINE, INC., PHASE If 
\ELECTRIC CORP., TAP ELECTRICAL SERVICES 
AND CONTRACTING, INC., RAYMOR ELECTRIC 
\CORP., RUSSELL if. VENSK, I3C., BISANTZ 
|ELECTRIC CO., IiC., ROBERT E. BURDEN 
[ELECTRICAL CONTRACTOR, INC. and FIVE 
ISTAR ELECTRIC COr?., 

Plaintiffs, 
~ against - 
| 
LOUIS L. LEVINE, individually and 


as Industrial Commissioner of the 
Stategof New York, 


Defendant. 


|STATE OF NEW YORE ) 


'COUNTY OF KEW YORK ) 
FRANK HMICELOTTA, being duly sworn, deposes end says: 


1. I aw the President of Expert Electric, Inc. which is one of 
the plaintiffs herein. I make this affidsvit in support of plaintiffs‘ 
jannexed motion fer a temporary restraining order, and for a preliminary 
injunction, pencing the determination of this ection, restraining the 
defendant from cancelling the reristration of apprentice electricians 


employed by plaintiffs; from disqualifying cach plaintiff from employing 


neking apprenviceship arreenents with persons whom they erploy as ap- 


registered apprentice clectriciens; from cisqualifying each nlsintiff 


We 
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|prentice electricians; cnd from disqualifying each plaintiff frow rep- 
istering with the hew York State Labor Departrent apprenticeship agree- 


(ments or an apprentice training prorrax in their individual names as 


employers. 


2. I have resd the complaint herein. The statenents therein 
ere true to my own knowledre. Instead of repeating the allegations in 
‘ithe complaint, I incorporate them herein by reference, es if herein set 


| 


\ferth in full. 

| 

| 

3. Hy above nased firm now erployes the following person es 


| . * tw ss ; 
ja registered apprentice clectrician: Kaymond Pinaldi. 


| 4. Defendant served a notice of prorosed deregistration of an 
apprentice training propram upon Uni.ed Constru. .10en Contractors Associa- 


ition, Inc. (‘United") of which my ebove-neved firm is a member, and 


upon Local 363, Internstional brotherhood of Teamsters (“Local 363), 


jand upon a Joint Apprenticeship Cermsuittee formed by said Association 


jjand labor union (‘JAC’); that hearings were held upon the allerations in 


} 


| 
the said netice of alleged violations of the apprenticeship agreement 


lana of regulations soverning apprentice training programs; and that on 
| 


May 1, 1975, the defendant wade a determina.ion which sustained the said 


|\@llegations, and derepistered the said apprentice training progran. 


| 5. Defendant's allegations and determination that there were 
\vViolations of tue said epprentice training program and applicable Reg- 


ulations are contrary to the facts; and the parties to said apprentice- 


|or use apprentices in excess of the ratio provided in the apprenticeship 
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ship agreement are conmencing suit to review and to annul the said 


ceterrination. 


6. Pursvant te sections 601.7(c) (4) and 601.8 of defendant's 
Regulations foverning apprentice training, the defendant cancelled the 
registration of apprentice electricians employed by plaintiff; he dis- 
qualified ezch plaiutiff for three yezrs from erployinr registered 
apprentices; from making apprenticeship asreenents with persons whor 


slaintiffs employ as apprentice clectricians: and from resistering with 
: sé 


the tiew York State Labor Department apprenticeship esreements or an 


spprentice training proaran in their incividual naties as erploycrs. 


7. After Mey 1, 1975, ry above-nared form applied to defendant 
to recister an apprentice training prorrean or arreement in its individ- 
ual nane as employer, aud to register its above-nared employees as 


apprentice electricians but cefendant has taken no action upon such 


applicstion. 


8. My above-named firm did not commit eny of the acts alleged 
in the notice of propesed deregistration, in that it did not fail to 
pey prevailing wages and supplements, or employ unresistered apprentices, 


| 


agreement. 


9. ity aebove-nemed firm did not egree to, authorize or ratify 


eny of the acts alleged in the seid notice of proposed deregistraticn. 
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lv. Defendant did not serve said notice of proposed deregistra- 
tien upon ry above-naned firn, which was not a ~arty to the dercgistra- 
tion proceecing, it had no notice thereof and no opportunity to be heard 
with relation thereto, or to pr cr ‘widence and to cross-examine wit- 
nesses et a hearing relati.ec theret. and defendant's ¢cetermination did 


|| not refer to my firm or make any determination concerning ry firr. 


ll. For the forersoins reasons, I submit that the provisions 
of sections 601.7(c)(4) and 691.8 of the said Rerulations that no er- 
‘ployer who participeted in a ceregistered apprentice training \* gram 
pene tbe clirible for three years to register cny epprentice traini: * 
|| program under any other nanue, and defendant's actions implementing such 
Spe eutes tens following his deterrination of lay 1, 197S dereristcring the 
I said apprentice training prograr by cancelling the registration of each 
| apprentice electrician employed by plaintiffs; hy disqualifying each 
li plaintiff from employing resistered apprentice electricians; raking 
|| apprenticeship arreements with persons whom plaintiffs erploy as ap- 
l|prentice electricians; and registering with the New York State Lebor 
|| Depertrent apprenticeship aryveerwents in their indiv’ dual names as en- 
|ployers; were contrary to the facts, and without basis in fact, and 
|}ascribed to ecch plaintiff guilt by association for acts allegedly 
|\performed by other anployers, or by United, Local 363, JAC, en’ thereby 


(the said Regulations, and defendant's actions implementing then, de- 


|prived each plaintiff of liberty and property without due process of 


law, contrary to section 1 of the Fourteenth Amendment to the Constitu- 


| 
} 
| 


| 


I . , 
lapprenticeship agreements and Regulatio: 


1} es P ‘er 
lcontractors which have collective barreinine 
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tion of the United States, und, consequently, the said Regulations, ane 


defendant's actions implementing thes, are unconstitutional and invalid. 


12. Defencant based his notice of proposed deregistration and 


his determinetiou of deregistration of the apprentice training prorran 


of United, Lecal 363, JAC, upon corplaints rade to hin by Local Union 


‘No. 3 and Local Union No. 25, International brotherhood of Flectrical 


\Workers, which is a rival labor union to Lecal 363. 


| | 


| 
| 


13. At the administrative hearing upon such proposed deregis- 


ltration, pursuant to subpoena 


} 


duces tecum the New York Strte Labor De- 


partuent produced reports that its inspectors found 239 violations of 


by contractors who employ only 


lmembers of Locel 3 and Local 25, and who ore wenbers of associations of 


contracts with Local 


|\Local 25. 


viclations by such contractors have existed for uwany 
\years, without any action taken thereon by the lew York State Labor 
Department to apply deregistration or other discipline or corrective 
action to the apprentice training prograu of Local 3 and Local 25 and 


'the associations of electricel contractors which have collective bar- 


| 


gaining contracts with Local 3 and Local 25. 


1S. Dbefendant's actions in Jeregisterins the apprentice train- 


ing progrem of United, Local 363, JAC, upon the allegations in the 


|notice of proposed deregistration, without deregistering or ivposing 
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other discipline cor corrective action upon contractors who are sembers 

of essociutions which have collective bareaining contracts with Local 3 
and Locsl 25, for their aforesaid 23¢ viclations of apprentice training 
epreerents and Rerulations, disqualified from bidding on public con- 


tracts the plaintiffs who cdo not erploy nembers of Local 3 and Local 25, 


without affecting plaintiffs’ competitors who do erploy wrembers of 


| Local 3 and Local 25, and thereby such actions discriminated invidi- 


viously acauinst the plaintiffs and cenied to the plaintiffs the equal 
protection of the laws, contrary to scction 1 of the Fourteenth Armend- 


nent to the Constitution of the United States, and, consequently, such 


|actions are unconstitutional and invalid. 


16, Fech plaintiff will sustain immediate irreparcble harr 
by defendant's ircrediately impending actions, pursuant to his coregis- 
tration determination, and pursuant to the aforesaid Regulations: cen- 


celling the reristration of each apprentice electrician enployed by 


‘each plaintiff: disqualifying each plaintiff fron erploying registered 


apprentice electricians; disqualifying each plaintiff frow waking ap- 
prenticeship agreonents with persons whom it employs as spprentice 
electric’ n; and disqualifying each plaintiff from registering with the 
New York State Labor Departent an apprentice training program or ap- 


prenticeship agreements in his individual name as erployer. 


17. kach plaintiff wili also sustain ircediately irreparable 


charm by the said disqualifications which nade each plaintiff i-capeble 


of complying with Fec:ral, New York State public contract and New York 
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Fone . : : 
City requiresents that contractcrs shall employ apprentices, and that 


they shall provice a prograr of affirmative action which eives equal 


|enpleyzent opportunity for apprentice training; anu thereby cach plain- 
tiff is excluded from bidding ou public contracts, leaving a monopoly of 


opportunity to bid en such contracts to contractors who employ zerbers 


\O£ Local 3 and Local 25. 


tf. An order to show cause is requested herein, instead of 


\the usual notice of rotion, because the plaintiffs hereby make applica- 


| 


|| tion for a temporrery restraining order, and to bring on fer hearing 


| ‘ : * . 
j2$ soon ss possible theirs annexed metion for a preliminary injunction. 
| 


19. No previcus application has teen wade for the annexed 


lorder te show cause. 


\Sworn to before re ti:is 
' 


| 1Sth day of May, 1975 CRC tied Die, 5 ho siete lt a : 
| ¥Yrank $3 
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{ The defendant moves the Court as follows: 


1. To dismiss the action on the ground that the com- 
blaine shows on its face that the Court lacks jurisdiction since 
the alleged Federal questions are frivolous and unsubstantial 
in that (a) each Plaintiff is a member of the United Construction 
Contractors Association, Inc., and "JAC" and as more clearly 
and fully appears in the affidavit of ABRAHAM FE, KLFIN, ESQ., 
hereto annexed, had notice of the proposed deregistration, and 
participated in said hearing by their agents "United" and "Jac", 
{(b) plaintiffs! allegations respecting an alleged denial of equal 


protection scarcely reach the sneutPietent level of vague and 


i es 


conclusionary, (c) plaintiffs! Seok of standing to challenge the 
constitutionality of the State statutes and regulations promulgated: 
thereunder ore they have not actualy been harmed thereby inas- 

much as they Peceived notice of, and had an Sphbeken te ty to be heard 


through their agents "Uniteq" and "JAC" in the proceeding which 


resulted in the deregistration of the apprenticeship program. 


DEFENDANT'S MOTION TO DISMISS COMPLAINT 5.28.1975 


2. To dismiss the action because the complaint fails 
to state a claim upon which relief can be granted, or in 
the alternative for a summary judgment for the defendant on 
the ground that there is no genuine issue as to any material 
fact and that defendant is entitled to judgment as a 
matter of law. The undersigned will rely on the affidavit 

AORAHAM E KLE, 

of secsm=Goeresb a Esq. hereto annexed. as-eitvaw 


Dated: New York, N.Y. 
May 28, 1°75 Yours, etc., 


LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York 
Attorney for Defendant 
Office & P.O. Address 
Two Wof¥ld Trade Center 
New York, N.¥. 10047 


MINICK J. TUMINARO 
Assistant Attorney General 


Notice cf Motion 


STATE OF NEW YORK ), . ' OF ABRAHAM E, KLEIN 6, 
COUNTY OF NEW yURK ) 

Abrahem E. Klein, tin, ‘oy sworn, deposes and sys; 

1. I em @ Supervising Attorney in the New York Stete Depactmant of 
Labor, em familiar with the deregistr*tion proceedings heseia, and make this 
effidavit in support of defendant's motion to dismiss. 

2. The Notice of Proposed Deregistcniiou, dated Juuc 17, 1974, was sent: 
to the United Coustrueticn Contractors Associvticon Inc., of which all of the 
above twelve pievein-iffsa were members, to Locol 352, International Brotherhood 
of Teamsters end to the Joint Apprenticeship Comittea. 

3. Although act re.juired by law or regulation, the Hotice of ::2pesed 
Deregietration, deted June 17, 1974, ti went to the employer-contractors 
who were members of the United Construction Coarractors Association Inc., 


including the twelve pleinciffe herein. 3 


4. By iétcer dated June 20, 1974, Ws George Turchin, Esc., em attorney 
for che United Construction Centractors Association inc., requested a hearing. 


5. By ietcer dated June 20, 1974, Senford Z. Pollack, Esq. reyuceted a 


hearing on behalf of Luocai 363, Interascions. Brocherhovc of Teamsters. 
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6. The Notice cf Hearicg, cated October 17, 1974, was sent to the 
United Construction Contrectors Association Inc., which all of the ebove 
twalve platotiffe were members, to Locai 303, international Brotherhood of 
Tes-* sre and co che Joint Apprenticeship Committee. 

se At the hearing, United Construction Contracture Association Ine. 
appeared by .te attorasy, N. Seorge Turchin, Esq., Local 363, International | 
Bretherhood of Terinters sppeared by its attorney, Sanford BE. Pollack, Esq., 
sod the Joint Apprconciceslilp Comaittee sppeared by its attorney, 

Morris Weissvers, Oss, 
8. Platnceiff Euyene Iovinc, Inc. eppcered and testified et one of the 


five teerings. ae 


9, Each of che shove toelva oclatatlife was a2 menuber of the United 
Construction Coatrectoss Association Inc., end ihe United Construction 
Contractors Associsticn Inc. by ite rane GPs tis, Alan Ficaule, entered 
into 2 Master Aporeuticeship Agreemeu aiid becal 303, Iucernarioual 
Brotherhood cf Tesiscters, as the Joine Appreniiceshio Comsitcec, end the said 
Mr. Piccult had cuthurtty co bine sany member cf the sceuciation to the 
provielong of the wi tier Agreement. 

1G. =Ucder aubdivision 3 es Section O15 of the Labour Law nnd under thy 
Master Apprenticeshto servement, each & tise veo required to attcnd 
teloted classrocn fictiuctton fir 16% heures « year. 

ll. The cvidence »: the hearing showed thet over a pertod of twelve 
years act one of the 576 apprentices indentured under this program ever 
conplerad his related classroom instruction or training to permit hia to 
become a journeyutr electrician, and that none of the plaintiffs has ever 
produced a completely tiviued journeyarn, 

12. Every contractor of a "JAC" forse ua tnregral part of the decneee ; 

is responsible for seaing that his epprentices are trained under the 


provisions of the Master Apprenticeship Asreement. 
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SiR S's 


PLEASE TARE NOTICE that uron the corj-laint herein, the 
orcer of this Court dateé March 3, 1976, and uron all the 
proceedings heretofore had herein, the undersicned will rove 


jthis Court, in Noor 316, United States Court house, Poley Square, 


New York, New York on July 2, 1976 at 19290 o'clocr in the 
forenoo of that day or as soon thercafter a5 counsel can be 
haard, . an orcer disvissine the corrlaint herein acainst 

e -* 
defendant, pursuart to Rule 12(L) of the Veceral Rules of Civil 


Procedure, or in the alternative, for suerary jue 


“ment disrissinc 


the complaint pursuant to Rule 55 of the 


‘eceral Rules of Civil 


Proceilure, on the ground) that this Court lacks jurisdiction 


Over the subject matter of the corplaint, that complainant 


fails to state a clain upon whicn relief can i« arantec, and 


on the greund’of res judicata in that the Sarre operative ratters 


of fact énd@ law presentede by the cor:laint herein was conclusively 


adfudicated in a suit before the New York ctate Supreme Court, 


hppellate Division, Letween the autiroricee 


representative of 


DEFENDANT'S NOTICE OF MOTION TO DISMISS COMPLAINT,6.2).1976 


plaintiffs and the cefendant herein, and for such other and 


further relief as to this Court may seem just and proper. 


Dated: New York, iew York 
June 24, 1976 


Yours, etc., 


LOUIS J. LEFKOWITZ 
ttorney General of the 
State of New York 

Attorney for Defendant 

' Louis L. Levine 

By 


- DOMINICK J. TUMINARO 
Assistant Attorney General 
\ffice & P.C. Address 
“wo World Tvade Center 
Naw York. ¥. 10067 
TeY. (212) 408-7422 


TO: N. GEORGE TURCHIN, ESQ. 
MORRIS WEISSBERG, ESQ. 
Attorneys for Plaintiffs 
253 Broadway 
New York, N.Y. 10007 


PLAINTIFFS! STATEMENT UNDER DISTRICT COURT RULE 9(2) 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
sn sel hes a an en iets ipo Wn lah tt cn ke see ea ts ib etn eee 4 
EXPART ELECTHIC, INC.3; HENDRIX $ 
ELECTRIC, INC.; ARGANO ELECTRIC CORP.; 
ZIP EL! EeTRIC CO., NC.3 SVGENS IOVINE, $ 
INC.3; PHASE II ELECTRIC CORP.3 TAP 
ELECTRICAL SERVIC:HS AND CONTRACTING, : RLC 
NO. 3 RAYNOR ELECTE.IC CORP = RUSSELL 
BE. VEXS%, INC.3: SISENTZ =SLECTRIC Co., : 
NC.3 ROBERT &,. BURDEN SLx TRICAL 75 Civil 2433 
ON SRACTOR, INC.3; and FIVE STAR SLECH- $ 
TRIC CORP... 
: PLAINTIFFS ' 
Pleintiffs, STs. TEVMEONT 
' ; PURSUANT TO 
-egainst- RULS Ole) 


LOUIS L. LEVINE, individuelly end es 
Industriel Comznissioncr of the Etete $ 
of New York, 

Defencent,. 
ee ee ee ee  ieieinetaitnatae? 


Pursuent to Rule 9 


ts 
vo 


opposition 


thet the following disputed 


i) 
te 
var) 
Oo 
w 
on 
fii) 
' 


which ere alleged in the complaint require a tri 


termination thereof: 


1. Pursuant to Sections 6091.7(¢)(4) and 601.8 of Regu- 
lations of the New York State Labor Department Governing the 
Registration of Apprenticeship Progrems end Agreements, as 

1974, 
determination, dated !'sy 1, 1975, which derecistered the ap- 


emended by defendant on June 4, end gursuant to his 


prentice treining grograrm of United Construction Contractors 


herhood of 


Association, Ine., Locel 363, International Zrot 


Teemsters, and their Joins Apprenticeship Committee ("Unit- 
"Iic"), from and efter May 1, 1975 contin- 
uously to the date hereof the defendant disqualified each 
plaintiff for three years from erploying registered appren- 
tices; from making epprenticeship agreements with persons 
whon pleintiffs erploy or wish to employ as apprentice elec- 
triciuns; and from recistering with the New York Stete Labor 


Department an apprenticcship agreement and apprentice trein- 


ing program in their individusl numes as employers, 


2. Among other things, defendant's eforesaid actions 
hed the effect of making ecch pleintiff not cuclified to bid 
for public contracts with Federal, New York State and New 
York City agencies, by making each pleintiff not quelified 


- 


to employ registered apprentice electriciens. 


3. After tay 1, 1975, each plaintiff epplied to d-- 
fencant to register en apprentice training program or egree- 
ment in his individual nare es employer, but defendant took 
no action upon such application to date; and such inaction 


hed the effect cf denying such applications. 


4, None of the plaintiffs committed eny of the acts 
elleged ageinst United, Local 363, JAC in defendant's notice 
of proposed ceregistration addressed to them, in that none 
of the pleintiffs "feiled to complete the training of appren- 
tices so as to qualify as journeymen"; or “failed to pay 


prevailing wages and supplements"; or “employed unregistered 
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apprentices"; or “used apprentices in excess of the ratio 
provided in the epprenticeship agreerents for the ceogrophi- 


cel area in which the work was performed”. 


5. None of the pleintiffs agree’ to, authorized, rati- 
fied or participated in any of the ac®*: lleged in cefend- 
ent's notice of proposed deregistretion, and that pleintiffs 
did not have actucl or constructive knowledge of eny such 


- 
acus. 


6. No pleintif’ ses a perty to the edrinistrative de- 
registration proceeding against United, Local 363, JAC, 
which defendant conducted. No plaintiff had any opportunity 
to psrticipete as # party in such edministrative proceeding, 
to be heard therein, to present evidence and to examine and 
cross-examine witnesses therein; end defendant's notice of 
hearing and his findings and determination cid not refer to 


the plaintiffs or make eny determination concerning then. 


7. The defendant based his aforesaid notice of pro- 
posed deregistration upon complaints made to him by locai 3, 
International Brotherhood of Electrical workers ("Local 3"), 


which 48 a rival labor union of Local 363. 


8. The following employers, named in defendant's 
eforesaid notice of proposed deregistration, were never mem- 
bers of United: 

Cottlieb Contracting Co., Inc. 


Abetta Electric Service Corp. 
Vv. C. Vitanza Sons 
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Franco Eiectric Corp. 

Brown Electric 

Five J Electric Co. 

Realty Power, Inc, 

Zlectro Flow Installetions 
Pennsylvania Building Co. 
lansfield Contracting Co., Inc. 


9. After they allegedly committed the violetions 
charged against them in defendant's aforesaid notice of pro- 
posed deresistration, the following employers left United 
end joined an association of contractors which bargains col- 
lectively with Locel 3, and whose members erploy only mem- 


’ 


bers of local 3: 


Zip Electric 

Al haster clectriec 
Roberts fSlectric 
Yolpe slectric 

bé. ts Sleetric 


19. The defendant did not ¢Geregister or impose any 
discipline upon the following employers named in the afore- 


said notice of 


"5 


reoposeé deregistration, who are now renders 
of associations of contractors which bargcin collectibely 
with Local 3, and whose merbers employ only members of local 
33 


CottlLeb Contrasting Co., Inc. 


V. C. Vitanza Sons 


"rranco Electric Corp. 
Mensfield Contracting Co., Inc, 


11. For many yeers Local 3 end Local 363 have been and 


they ere now rival labor unions. 


12. The National Labor Reletions Board has sustained 
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hibit 1, annexed), end Anne Schlezincer (Exhibit 2, annexed) 
thet Local 3 committed unfair labor practices. including 


violence éesainst contrectors 
destruction of property 


designed to elirinate the plaintiffs and other non local 3 
contrecters from the electrical cont.eactiug industry in New 
york Cit; y exerting pressure on Federal, State end New 
York City governmental officials within the New York metro- 
politan area not to deal with the plaintiffs, and not to 
award gover-mental contrects to the plaintiffs even when 
they are the lowest competitive bidders therefor, and to 
cencel such contrects efter award thereof cnd during per- 
formence thereof, and to disqualify the pleintiffs from bid- 
Ging thereon; end dy preventing and hindering plaintiffs’ 
performance of work thereund by physical violence, threats 
of violence, Gamege to property, etrikes,- picketing, pre- 
venting delivery of materials and supplies to job sites, and 


other actions. 


13. In his administrative proceeding in which he de- 
registered the apprentice training agreement of United, lo- 
cal 363, JAC, the defendant wes biased and prejudiced against 
the plaintiffs and in favor of Locel 3, in thet, among other 
things, the lebor menbers of the Apprenticeship and Training 
Council, which ected as a board in hearing the cherges 


against the petitioners, were all officials of AFL craft 


5 iy, 
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unions, who were unclterebly opposec to electricians end ele 
ectrictans' apprentices belonging to a Tearster local union, 
outside the APL; and the erplojyer members of that Council 
were contractors who had collicctive bargaining contrects 
with APL craft unions, who openly showed their bles egainst 
contractors who employed electricians end apprentices who 
belonged to a Teamster union by their questions to witnesses 


end statements during the nearing. 


14. dst the edeinistrative hearing upon defendent's no- 
tice of propesed dererpistration, pursuant to subpcena duces 
tecum, the New York State Labor Department produced reports 
thet its inspectors found 239 violctions of apprenticeship 
Regulations and aecreerents by contrectors who employ only 


members of Local 3 und uho are mermvers of associetions of 


o° 


lectricel contractors which have collective bergaining con- 


tre. ss with Local 3. 


15. Such violations by such contractors heve existed 
for many years withiont any action taken thcreon by the New 
York State Labor Department to apply deregistration or other 
discipline ox corrective ection to the epprentice training 
progrem of Locel 3 ence the associations of electrical con- 
tractors which huve collective bargeining contracte with 


cal 3. 


16, Defend-nt's eforesaid actions have caused and will 


couse dameces to evch plaintiff consisting of loss of oppor- 
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tunity to bid fcr end to be awarded Federal, New York State 
end New York City covernmental contrects for electrical 
work, and other daraces including increased wage costs by 
requiring eech pleintiff to pay the greater wage rates of 


journeymen electricians to apprentice electricians whom they 


employ. 


1 


New York, N.Y., June 39, 1976 


N, GEORGE TURCHIN 
NORRIS WEISSBERG 
fttorneys for Plaintiff 
253 Broadway 

New York, N. ¥. 10007 


MORRIS WEISSSERG 
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In the Matter of Unitep ConsTRUCTION CONTRACTORS ASSOCIA- 
rion, INnc., et al., Petitioners, v Louis L. Ley INF, as 
Industrial Commissioner, Respondent. | + ’ 


Third Department, June 3, 1976 


Labor — dceregistration of apprenticeship training program — in view of 
failure of petitioners to supervise apprentice training program, which bad 
been registered with State Department of Labor, and to maintain established 
standarda, Inductrial Commisioner did not abuse hie discretion in directing 
deregistration; substantial evidence demonstrates that program failed to 
achieve its fundamental purpose inasmuch an, since inception, bo apprentice 
compisted both on-yob training and required hours of related classroom in- 
struction — petitioners had no right to have deregistration procteding dix 
missed under former r culation governing registration of apprentice programe 
U2 NYCRR 601.7 jc) ~¥cord does not sustain claim that respondent dase rim 
nated against petitioners in cancellation of agreement 


1. in Devember of 1072) petitioners nied nel mepiteed ona te. apperen tees 
training prve™®™ eereement with the Sea Deportnont of Laher The ayrecment 
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provided for a term of apprenticeship \."’ on-the-job training at specified wage rates, 
a specific amount of organized evening instruction, and the ratio of apprentices to 
journeymen on a job. After receiving complaints that petitioners were violating the 
terms of the agreement, the Department of Labor served them with a notice of 
proposed deregistration, and pursuant to the regulations then in effect (12 NYCRR 
601.7 [c]), petitioners requested a hearing. After a panel unanimously recommended 
deregistration, respondent adopted the recommendation and ordered petitioners’ 
apprenticeship training program deregistered. In view of the gross failure on petition- 
ers’ part to supervise the program and maintain the established standards, respon- 
dent did not abuse his discretion in directing deregistration. There is substantial 
evidence in the record demonstrating that the apprenticeship program failed to 
achieve its fundamental purpose inasmuch as, since the inception of the program, not 
a single apprentice completed both the on-the-job training and the required hours of 
related classroom instructions. 

2. The administration determination to adopt the regulation governing the registra- 
tion of apprenticeship programs and agycements (12 NYCRR 601.7 [c}) has a reasona- 
ble basis in law and is sustained. Petitioners had no right to have the derexistration 
proceeding determined under former section 601.7 ‘c), since there is no constitutional 
objection to applying a statute or rule having the effect of a rtntute regulating 
procedure to a procecding initiated after its effective date, based on events occurring 
before its effective date. Section 601.7 (c) created no substantive rights; it provides 
only the procedure on deregistration 

3. The record does not sustain petitioners’ claim that respondent discriminated 
against them in the cancellation of their agrcement. The contention that respondent 
failed to take disciplinary action against competing contractors for alleged violationt 
of similar apprenticeship programs is unsubstantiated 


PROCEEDING pursuant to CPLR article 78 (transferred to the 
Appellate Division of the Supreme Court in the Third Judicial 
Department by order of the Supr: Court at Special Term, 
entered in Albany County) to review a determination of the 
Industrial Commissioner of the State of New York, which 
deregistered petitioners’ apprenticeship training program. 


N. George Turchin, Morris Weissberg and Robert J. Krengel 
for petitioners. 


Louis J. Lefkowitz, Attorney-General (Thomas P. Zolezzi and 
Ruth Kessler Toch of counsel), for respondent. 


ReEyYNo.ps, J. On October 19, 1971, petitioners executed a 
master apprentice training program agreement which was 
thereafter and on December 1, 1971 filed with and registered 
by the Apprentice Training Section of the New York State 
Department of Labor. The agreement provided for a five-year 
term of apprenticeship in which apprentices were to be given 
on-the-job training and experience by participating employers 
at wage rates specified therein and “organized instruction 
designed to provide the apprentice with a knowledge in tech- 

whical subigets related to his trade.” The organized instruction 


gr) 
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was to be provided in evening classes at Metropolitan Evening 
Trade t.zhool conducted by the Board of Education of the City 
of New York and the instruction was to be not less than 144 
hours per year. The contract also provided the ratio of appren- 
tices to journeyman on a job. After the Department of Labor 
received a complaint that petitioners were violating the terms 
of the appreniiceship agreement, and after respondent met 
with petitioners’ representative concerning the alleged viola- 
tion, and after investigation by the Department of Labor on 
June 17, 1974, respondent served petitioners with a notice of 
proposed deregistration on the ground petitioners had failed to 
provide the training for apprentices as required by the ap- 
prenticeship agreement, that some employers participating in 
the program failed to pay mandated wages or used appren- 
tices in excess of the prescribed ratio and that petitioners had 
failed to correct the deficiencies although they had been aware 
of them since June, 1973. Pursuant to the provisions of the 
regulations of the Department of Labor Regulationr overning 
the registration of apprenticeship programs and agreements 
then in effect (12 NYCRR 601.7 [c]), petitioners requested a 
hearing. Pursuant to section 601.9 of said regulations, a panel 
of Apprenticeship Council was designated to conduct the 
hearing. After lengthy hearings the panel of seven, composed 
of an equal number of representatives of employers and 
employee organizatic .s and the chairman of the Apprentice- 
ship and Training Council, unanimously recommended dere- 
gistration. Respondent adopted the panel’s recommendation 
and ordered petitioners’ apprenticeship training program der- 
egistered. Petitioners commenced this proceeding pursuant to 
CPLR article 7& to review respondent's decision to deregister 
petitioners’ apprenticeship training program. Special Term 
granted an order transferring the proceeding to this court for 
review and enjoined the enforcement of respondent's decision 
pending review. 


| ¢i ry We have examined all of petitioners’ claims and points and 


| 


find them to be without merit. Article 23 of the Labor Law 
grants broad power to the Industrial Commissioner to super- 
vise apprenticeship agreements and to maintain the standards 
thereof and to adopt rules and regulations necessary for the 
effective administration of apprenticeship programs. Effective 
administration requires the authority to deregister and discon- 
tinue an @Pprenticeship pregram that fails to conform to 
established standards, Paragraph (i) of subdivision 1 of section 
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811 of the Labor Law empowered respondent to adopt regula- 
tion section 601.7 (c) (12 NYCRR 601.7 [c]) to provide for 
deregistration on proof of noncompliance with established 
standards. Invoived is a specific application of a broad statu- 
tory grant of authority. The administrative determination to 
adopt regulation section 601.7 (c) has reasonable basis in law 
and must be sustained (Matter of Howard v Wyman, 28 NY2d 
434). Petitioners have no constitutional right to have this 
deregistration proceeding determined under the provisions of 
former section 601.7 (c), which was superseded by amended 
section 601.7 (c), which became effective June 3, 1974. The 
amended section prescribing the deregistration procedure was 
not applied retroactively. 


There is no constitutional objection to applying a statute or 
a rule having the effect of a statute regulating procedure to a 
proceeding initiated after its effective date based on events 
occurring before its effective date. (Longines-Wittnauer Watch 
Co. v Barnes & Reinecke, 15 NY2d 443; Simonson v Interna- 
tional Bank, 14 NY2d 281.) Section 601.7 (c) created no sub- 
stantive rights. It provides only the procedure on deregistra- 
tion. It amply assures all parties adequate notice and hearing. 
We find substantial evidence in the record to support respon- 
dent’s decision that petitioners and members of the United 
Construction Contractors Association, Inc., who participated in 
petitioners’ apprenticeship program failed to comply with the 
terms of the apprenticeship agreement and failed to maintain 
the established standards. The apprenticeship agreement obli- 
gated petitioners to provide apprentices with 144 hours of 
classroom related instructions per year. Petitioners’ Joint 
Apprenticeship Committce registered and obtained a negoti- 
ated reduction in the number of hours of instruction to 108 
hours per year, without the knowledge or consent of respon- 
dent. Classes for instructions originally met twice a weck for 
two hours a class. Upon reduction, the classes met for instruc- 
tions once a week for three hours. 


After the secretary of the Joint Apprenticeship Committee 
represented that the apprentices would thereatter receive 144 
hours of instructions u year, a survey in April, 1974 revealed 
that out of 258 registered apprentices on the pro“ram only 91 
were receiving the required classroom instructions. The record 
also supports re:~ondent's finding that employers in petition- 
ers’ apprentices;‘p trainin; program were engaging more 

entices in relation to , urncyman on the jobs. The pe- 


« 
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titioners cannot disassociate themselves from the conduct of 
the employers participating in the apprenticeship program. 
Petitioners were obligated to supervise the apprenticeship 
program to assure the accomplishments of the aims and 
objects thereof. The record substantiates the findings that 
since the inception of the apprenticeship program in 1961, 574 
apprentices were registered and not a single apprentice com- 
plete both on-the-job training and the required 720 hours of 
related classroom instructions. The program failed to achieve 
its fundamental purpose. The record does not sustain the 

stitioners’ claim that respondent discriminated against pe- 
titioners in the cancellation of their agreement. Petitioners’ 
claim that respondent failed to take disciplinary action 
against competing contractors for alleged violations of similar 
apprenticeship programs remains an unsubstantiated charge. 
In view of the gross failure on petitioners’ part ‘to supervise 
the program and to maintain the standards thereof, we cannot 
say respondent abused his discretion in directing deregistra- 
tion (CPLR 7803, subd 3). The discipline imposed is not so 
disproportionate to the offenses in light of the circumstances 
as to be shocking to one’s sense of fairness (Matter of Butterfly 
& Green v Lomenzo, 36 NY2d 250). Petitioners may apply for 
reactivation of the program after three years (12 NYCRR 
601.8). 

The determination should be confirmed and the petition 
should be dismissed and the preliminary injunction restrain- 
ing respondent from canceling the registration of petitioners’ 
apprenticeship training program should be vacated. 


GrREENBLOTT, J. P., MAIN and LARKIN, JJ., concur. 


Determination confirmed, petition dismissed, and prelimi- 
nary injunction vacated, with costs. 


7? Ntx-O-Lok Company et al., Appellants, v HuGH L. CAREY, as 
Governor of the State of New York, et al., Respondents. 


Third Department, June 3, 1976 


Constitutional law — pay tollet facilities — section 3%-a of Gene-al Busings« 
Law, prohibiting operation of pay tollet facilities on real property, ls constivu- 
tlencl; plaintiffs do not occupy real property where they operate pay toilet 
facilities and, accordingly, lack standing to argue that they have been denied 
equal proteclon and that ponalty langunge of etatute is unconstitutionally 
vague — term “pay toilet facilities” is not so ambiguous that it cannot be 
determined what statute prohibits — statute is valid evrrcise of police power 
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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF ALBANY 

In the Matter of the Application of 

UNITED CONSTRUCTION CONTRACTORS ASSOCIATION 

INC., AND GORDON CANIZIO, as President 

of Local #363, International Brotherhood 

of Teamsters, Joint Apprenticeship Committee, 
Petitioners, 

for a judgment pursuant to Article 78, CPLR, 

-against- 


LOUIS L. LEVINE, as Industrial Commissioner 
of the State of New York, 


Respondent. 


TO THE SUPREME COURT OF THE STATE OF NEW YORK: 

The Petition of the above-named Petitioners respectfully 
alleges: 

1. United Construction Contractors Association, Inc., 
("United"), is a corporation organized and existing under the laws 
of the State of New York, which conducts collective bargaining 
negotiations and makes collective bargaining agreements on behalf 
of its members with Local Union #363, International Brotherhood 
of Teamsters ("Local 363"), whose members include journeymen 
electricians and apprentice electricians. 


2. Louis L. Levine is the Industrial Commissioner of the 
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State of New York, who is the head of the Department of Labor of 
the State of NewYork, which Department is empowered by sections 
220(3)(e) and 811(d) of the Labor Law to register individuals 
as apprentices, and to register apprenticeship agreements between 
employers and apprentices, and between employers and labor unions. 
3. United and Local 363 formed a Joint Apprenticeship Com- 
mittee ("JAC"), which signed and filed in the New York State Labor 
Department on or about December 1, 1971, an apprenticeship agree- 
ment for the employment and training of apprentices in the trade 
of electrician (jobbing and alterations), a copy of which is annexed 
hereto as Exhibir "1" and made a part hereof. 
4. Section 601.7(c) of "REGULATIONS GOVERNING THE REGISTRATION 
OF APPRENTICESHIP PROGRAMS AND AGREEMENTS", adopted by the Department 
of Labor, effective December 4, 1973, provided, in part: 
"(1) Where it appears that sufficient 
cause exists for deregistration, the 
Commissioner shall so notify the pro- 
gram registrant in writing. The notice 
shall be sent by registered or certified 
mail, with return receipt requested, 
state the shortcomings and/or violations 
and remedy required, and state that a 
determination of reasonable cause for 
for deregistration will be made unless 
corrective action is effected within 
10 days." 
5. On June 3, 1974, the respondent amended the above-quoted 
Regulation to read, in part: 
"(1) Where it appears that sufficient cause 
exists for deregistration, the Commissioner 


shall send a notice to the registrant by 
registered or certified mail, return receipt 
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requested, stating the following: 
(i) The notice is sent pursuant to this 
section: 
(ii) The ground or grounds on which it is 
proposed to deregister the apprenticeship 
training program; and 
(iii) That the program will be deregistered 
unless, within 10 calendar days of the 
receipt of this notice, the registrant files 
with the Commissioner a written request for 
a hearing. 


(2) If the registrant request a hearing the 
Commissioner shall convene a hearing and issue 


his determination in accordance with section | 
601.9 of this. Part. 


(“" ~ such determinztion the Commissioner may 
. the registrant a reasonable time to 
achieve voluntary corrective action.***," 
6. On or about June 17, 1974, the respondent caused to be 
served upon the petitioners, a notice of proposed deregistration 
of the aforesaid apprenticeship agreement, which alleged that | 
petitioners' apprentice training program has not been conducted 
in conformity with Article 23 of the Labor Law and the regulations 
thereunder. A copy of the said notice is annexed hereto as Exhibit 
"2", and made a part hereof. 
7. The said allegations are not true. The petitioners did 
not commit any of the acts alleged in the said notice of proposed 
deregistration. 
8. Thereafter the respondent caused hearings to be conducted 
upon the allegations in the aforesaid notice of proposed deregistration, | 


after which the respondent made a determination, dated May 1, 1975: 


"that the apprenticeship Training program of 
the United Construction Contractors Association 
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of Teamsters, Joint Apprenticeship Committee is 
hereby deregistered, effective immediately." 


A copy of the said determination is annexed hereto as Exhibit 
"3" and made a part hereof. 

9. The aforesaid regulations relating to involuntary de- 
registration of apprnticeship agreements are not authorized by 
section 11(f) of the Labor Law, which only empowers the respondent: 

"to terminate or cancel any apprenticeship 
agreements in accordance with the provisions 
of such agreements." 

Petitioners’ apprentice training agreement made no provision 
for termination or cancellation thereof. Consequently, respondent's 
aforesaid regulations, and his afcresaid proeeedings thereunder, 
including his aforesaid notice of proposed deregisteration and his 
determinetion of deregistration of petitioners' apprentice training 
agreement were not authorized hy statute, and they are invalid. 

10. No statute authorized respondent to deregister appren- 
tice training agreements against the will of the paz ies thereto, 
and no statute prescribel any standards for any such deregis- 
tration. Therefore, ths respondent had no lawful power to adopt 
his aforesaid regulations, nor to deregister petitioners' apprentice 
training agreement thereunder. 

11. In the absence of statutory authorization for involuntary 
deregistration of apprentice training agreements, the provisions 
of respondent's aforesaid regulations for involuntary deregistration 


of apprentice training agreements, and his dereg. tration of petitioners 
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apprentice training agreement thereunder, impaired the obligation 
of the contract made by the said agreement, deprived the petitioners 
of their liberty and property without due process of law, and denied 
to them the equal protection of the laws, contrary to Article l, 
sections 6 and 11 of the New York Constitution, and Article 1, section 
10, and section 1 of the Fourteenth Amendment to the Constitution 
of the United States, and it was unconstitutional and invalid. 

12. Respondent's determination that petitioners are legally 
responsible for alleged violations of law and of apprentice 
training regulations by individual employers who are members of 
the petitioning contractors association, and by other individual 
employers who were not and are not members of the petitioners’ 
contractors association, although there was no evidence that the 
petitioners authorized, ratified, or participated in such vio- 
lations, unconstitutionally deprived the petitioners of their | 
property without due process of law, and denied to them the 
equal protection of the laws, and it was unconstitutional and 
invalid. 

13. The respondent's determination retroactively applied 
to alleged violations antedating June 3, 1974, his amendment | 
of his reguiations, effective June 3, 1974, which retroactively | 
revoked petitioners’ right under prior regulations to written | 
notice and an opportunity to correct violations which allegedly | 


occurred prior to such amendment, and thereby he unconstitutionally 


deprived the ,etitioners of property without due process of law, 
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and denied to them the equal protection ~* the laws. Consequently, 
such determination .s unconstitutional nd invalid. 
14. There was no factual or legal basis for resppondent's 
findings and determination that the petitioners reduced from 
144 hours to 108 hours per year the number of hours of classroom 
instruction of apprentices, and that petitioners failed to correct 
such reduction, because the petitioners had no power to conduct 
or to control the classroom instruction of apprentices; and, in- 
stead, section 812 of the Education Law provided that: 
"Related and supplemental instruction for 
apprentices *** shall be the responsibility 
of state and local boards responsible for 
vocational education." 
15. Respondent's finding: 
"From the inception of the program in 1961 
until 1973, not one of the 574 apprentices 
achieved completion of the program or 
certifiable journeyman status", 
is contrary to the facts, and arbitrary, in that the evidence 
at the hearing established that in fact many apprentices com- ~- 
pleted the apprentices training program, both in on-the-job 
training in electrical work, and in educational courses of 
study conducted by the Board of Education of the City of New York. 
16. Respondent's finding: 
"The sponsor not only failed to meet its 
obligations to provide related classroom in- 


struction but by its own actions made it 
impossible for any apprentice to obtain the 
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necessary !)44 ‘iours of related classroom 
instruction , 


is contrary to the facts, arbitrary, and illegal, because the 
petitioners had no power to conduct or to control the attendance, 
courses of study, hours of study, and classroom instructio. of 
apprentices; and, instead, section 812 of the Education Law 
provided that "state and local boards responsible for vocational 
education" shall be responsible for and shall provide educational 
courses of study *o apprentices. 
17. Respondent's finding: 

"The sponsor in a Joint Apprenticeship Committee 

consists of the union and each contractor having 

a collective bargaining agreement with said union. 

Therefore the acts cf each participe ing contractor 

in an apprenticeship program is att.ibutable to 


the sponsor", 


is contrary to the facts, arbitrary, and illegal, because United 


Local 363, and JAC, had no knowledge of, and did not participate 
in, authorize or ratify any alleged violations of the apprentice 
training agreement ‘r of apprentice training regulations by 
individual contractors who are members of United, and by other 
individual emnloyers who are not and are not members of United. 
18. Respondent's finding: 
"The sponsor failed to take any substantial 
corrective action with respect to violations 


of the Labor Law despite the fact that such 
violations were matters of pub)‘c record", 


is contrary to the facts, and arbitrary, because no employer 


who was a member of United after June 17, 1974 when respondent 
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served his notice of proposed deregistration committed any vio- 
lation cf the Labor Law; ad after June 17, 1974, the petitioners 
cou’d not ke any corrective action with respect to alleged 
violations by employers who formerly were members and who ceased 
to be members before June 17, 1974 or who went out of business 
before June 17, 1974. Moreover, after respondent informed JAC that 
the number of hours of classroom instruction of apprentices should 
be 4 hours per week, the apprentices complied taerewith by attending 
classroom instruction for 4 hours per week, 

19, Respondent abused his discretion in imposing deregis- 
tration as the penalty, . ead of imposing a lesser penalty 
by directing that corrective acticn shall he taken, as pro- 
vided in section 601.7(c) of the regulations effective Dec r 
ber 4, 1973, and as provided as a discretionary disposition in 
an amendment of said regulation on June 3, 1974. 

20. In addition to the petitioners' apprentice *raining 
program, there are also apprentice training programs registered 
by respondeni which were created by Local Union Nos. 3, New York 
City, and Local Union Nos. 25, Nassau and Suffolk Counties, affiliated 
with Interational Brotherhood of Electrical Workers ("Local 3"; 
"Local 25"), and contractors associations which employ only members 
of Locals 3 and 25, and which make collective bargaining contracts 
with Locals 3 and 25. 
21. Locals 3 and 25 are rivai labor unions to Local 363. 


Locals 3 and 25 dominate the field of new construction electrical 


| | 

1a 
PETITION IN "UNITED v. LEVINE" IN NEW YORK SUPREME COURT " 
work, and Federal, State and City construction, and they actively 
seek to eliminate the members of Local 363 who are employed in 
alteration and repair electricai work, by committing acts of 
sabotage and violence, destroying the electrical work performed 
by contractors employing members of Local 363, picketing to 
compel governmental agencies not to give public contracts for 
alteration and repair electrical work to contractors who employ 
members of Local 363, and by complaints to governmental agencies 
that contractors who employ members of Local 363 violated 
statutes and regulations governing employment of mechanics and 
apprentices upon public contracts. The aforesaid charges 
and hearing were instigated by Local 3 and 25 and Locals 3 and 25 
publicly acknowledged that the State Labor Department's action 
in this case came about through pressure from them that led to the 
deregistration. 

22. Pursuant to subpeona duces tecum served by petitioners 
the Department of Labor produ~ 7 at the administrative hearing 
upon the aforesaid allegations reports that its own inspectors 
found 230 violations of apprenticeship agreements and appren- 
ticeship regulations by contractors who employ only members of 
Local 3, and who are members of associations of contractors which 
have collective bargaining contracts with Local 3. 

23. Such violations by such contractors have existed for many 


years, without any action taken thereon by the Department of Labor 


of the State of New York to apply deregistration or other discipline 


al 
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or corrective action to thé apprentice training program of Local 
3 and the associations of electrical contractors which have collective 
bargaining contracts with Lecal 3. 

24. Moreover, several contractors whom respondent named 


in his notice of proposed deregistration as having allegedly 


violated an apprentice training agreement or regulations, or 

the Labor Law, ceased to be members of United, and ceased to 

employ members of Local 363, and, instead, they joined an 
association of contractors which has a collective bargaining 
contract with Local 3, and they employ only members of Local 

3, and such jabtvanvies. including, among others, Mansfield 
Contracting Co., Inc.,; Gottlieb Contracting Co., Inc., and 

Franco Electric Corp., have not been disqualified from employing 
registered apprentices, or otherwise disciplined, and they 

continue to be eligible to bid for and to obtain Federal, New 
York State and New York City contracts for electrical work. 

25. The respondent did not comply with a subpeona duces 
tecum issued by petitioners requiring the respondent to produce 
at the said administrative hearing respondent's records of in- 
spections and reports of violations of Labor Law provisions and 
apprentice training regulations by contractors who have col- 
lective bargaining contracts vith Locals 3 and 25. Instead, 
contrary to CPLR Sec. 2308(2), the hearing officer exceeded his 


lawful power by purporting to modify the said subpeona duces tecum 


so aS not to require the 


‘respondent to produce such reco’ds and 
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reports at such administrative hearing, although CPLR Sec. 2308(2) 
provides that such modification may be made only by the Supreme 
Court. 

26. The hearing officer erroneously excluded profferred 
evidence that Locals 3 and 25 induced apprentice electricians 


who were members of Local 363 to leave Local 363 and to join 


Local 3 or Local 25, and thereby reduced the number of Local 
363 apprentices who completed the apprentice training program 
and became journeymen electricians. 


27. The hearing officer erroneously excluded profferred 


evidence that Local 3's apprentice training program has no 


prescribed ratio of apprentices to jouneymen electricians, 
whereas y ~ondent prescribed such a ratio for petition rs' 


apprentice training program. 


asked for a change in the number of hours of classroom in- 


28. Respondent based his determination that petitioner 
structions of apprentices from 4 hours to 3 hours weekly 


upon testimeny that predecessor Local 819 asked for such 


change, without any evidence that the sponsor, namely, JAC, 
| Local 363, United, authorized or ratified such actions. 

29. By deregistering the apprentice training agreement 
| of the petitioners, without deregistering or otherwise dis- 
| ciplining the apprentice training agreements made by Locals 


| 3 and 25 with associations of contractors, the respondent 


-ll- 


disqualified from bidding on public contracts the contractors 
| who are members of United, without disqualifying or otherwise 
disciplining their competitors who employer members of Locals 

3 and 25, thus leaving to such former competitors a monopoly 

of bidding for and obtaining public contracts for electrical work; 
and thereby the respondent discriminated arbitrarily and in- 
vidiously against the petitioners and against contractors who 

are members of United, and he denied to petitioners the equal 
protection of the laws, contrary to Article 1, section ll of 

the Constitution of the State of New York, and section of the 
Fourteenth Amendment to the Constitution of the United States, 


and, consequently, such determination was unconstitutional 


and invalid. 

30. Petitioners have sustained immediate irreparable harm 
by disqualification of contractors who are members of JAC, United, 
Local 363, from employing registered apprentices, in that thereby 
such contractors are made incapable of bidding for and obtaining 
public contracts for electrical work from Federal, New York State 


and New York City agencies; and for the less skilled work previously 


performed by apprentices whom they employed, the respondent's 


determination has the effect of requiring such contractors to pay 


the higher wage rates of a journeyman electrician instead of the 


lower wage rates of an apprentice electrician. 


31. Petitioners have no adequate remedy at law. 
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WHEREFORE, petitioners pray for judgment pursuant to Article 
78, CPLR: 

1. Reviewing and annulling respondent's determination, 
dated May 1, 1975, which: (1) deregistered the apprentice 
training agreement of the petitioners; (2) cancelled the regis- 
tration of apprentice electricians registered under petitioners’ 
apprentice training agreement and (3) disqualified each contractor 
employer who is a member of United Construction Contractors 
Association, Inc., from employing registered apprentices. 

2. Restraining and enjoining the respondent, preliminarily, 
pending the determination of this proceeding, and permanently: 
(1) from cancelling the registration of apprentices who are 
registered under petitioners' apprentice training agreement 
and; (2) from disqualifying each employer-member of United 
Construction Contractors Association, Inc., from employing regis- 
tered apprentice electrici-ns. 


3. In the alternative, directing a trial of any factual triable 


issue raised by the pleadings and proofs of the parties. 


4. For such other, further or different relief as may be just 


and proper. 


N. GEORGE TURCHIN 

MORRIS WEISSBERG 
Attorneys for Petitioners 
253 Broadway 

New York, New York 10007 


(212) 267-3250 
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